U.S. Department of Justice
Civil Rights Division

Office of the Assistant Attorney General
950 Pennsylvania Ave, NW - RFK
Washington, DC 20530

June 18, 2026
Via Email

Mark P. Smith, Lead Monilor

MPS & Associates, LL.C

2108 N Street, Suite N

Sacramento, CA 95816
mark.p.smith@portlandpolicemonitor.com

Re:  United States v. City of Portland, No. 3:12-cv-02265 (D. Or.)
Monitor’s Duty to Assess Paragraph 245 of the Settlement Agreement

Dear Mr. Smith:

Following up on the Department’s previous outreach to you about this issue, we write to
reiterate our concern about your refusal to assess the City of Portland’s compliance with Paragraph
245 of the Settlement Agreement. That paragraph requires the Portland Police Bureau (PPB) to
“apply policies uniformly and hold officers accountable for complying with PPB policy and
procedure.” Amended Settlement Agreement (Agreement), Dkt. No. 552, 9245. One of the
Monitor’s core duties is to “conduct[] semi-annual assessments of the City’s compliance with the
terms of this Agreement . . ..” Agreement, § 216. Since your First Report, you have declined to
assess compliance with Paragraph 245. For the reasons below, we believe that your refusal to
review Paragraph 245 is inconsistent with your duty as the Monitor.

A. Agreement Text and Structure

First, the Agreement makes it clear that the Parties intended for the Monitor to review
Paragraph 245. The Agreement expressly identifies certain discrete sections of the Agreement—
including a section containing Paragraph 245—that may be terminated before the whole
Agreement is terminated. See Agreement, 9 249(b), 254-59. A finding by the Monitor that the
City is in substantial compliance with each paragraph within the discrete section is a prerequisite
to terminating the section.! The Agreement does not group every paragraph of the Agreement into

! The Agreement lays out a process to terminate discrete sections of the Agreement after certain
steps have been followed. First, the section must become “subject to self-monitoring,” which
occurs when the Monitor finds the City in “substantial compliance” with “each paragraph within
the section,” either in two consecutive reports issued by the Monitor or in certain combination with
reports issued by the Department or the Portland Compliance Officer/Community Liaison
(COCL). See Amended Settlement Agreement (Agreement), Dkt. No. 552, 9 254. Prior to a July
29, 2025 amendment, the Agreement required such findings of substantial compliance by discrete
section, rather than by paragraph. See Minutes of Interim Status Conference, Dkt. No. 506; Order
Granting Parties’ Joint Mot. to Enter Reformatted Settlement Agreement, Dkt. No. 486, § 254.
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a discrete section that may become eligible for termination based on the Monitor’s assessments,
but it expressly includes Paragraph 245. See Agreement, § 249(b).

[f the Parties did not intend for the Monitor to assess compliance with Paragraph 245, the
Parties would have omitted the explicit reference to Paragraph 245 from these discrete sections.
However, the Parties did not do so. In contrast, although you have reasoned that you do not need
to review Paragraph 245 on the grounds that its surrounding paragraphs do not contain substantive
obligations,” the Parties excluded those surrounding paragraphs from the sections that may be
terminated following the Monitor’s assessments. See Agreement, Y 249(b), 254-59. The
Agreement therefore evidences the Parties’ intent that the Monitor review Paragraph 245.

B. History of Monitoring, Enforcement, and Monitoring Plan

Second, past monitoring actions in this case show that the Monitor’s review of Paragraph
245 is both expected and warranted. As you have recognized, both the Department and the
Portland Compliance Officer/Community Liaison (COCL) assessed the City’s compliance with
Paragraph 245 when those entities served as the monitor before your appointment. Moreover, both
the Department and COCL found the City only in partial compliance with Paragraph 245 when
they last reviewed that paragraph in 2023 and 2024, respectively.> Department’s Seventh Report,
Dkt. No. 369-1, at 56, 60-65; COCL’s Report for Oct. 1, 2023 to Dec. 31, 2023, Dkt. No. 425-1,
at 79-80.

Indeed, the United States has specifically sought compliance with this same provision at
issue and, on the basis of that enforcement effort, the Court has found responsive amendments to

Second, for each section subject to self-monitoring, the City must “create a self-monitoring plan
in consultation with the Monitor that emphasizes assessments to evidence continued substantial
compliance, prepare semi-annual compliance reports subject to the Monitor’s evaluation, and
report its findings to the Court at non-evidentiary status conferences.” Agreement, § 255. Third,
the Monitor must “evaluate the City’s semi-annual reports to determine whether the City has
maintained substantial compliance [with the section] in accordance with the self-monitoring plan.”
Id. 9 256. Fourth, for the section to become “subject to termination,” the Monitor’s evaluations
must “find that the City has adequately demonstrated that it has maintained substantial compliance
with [the] section” for two consecutive reports. Id. 9§ 257. If the Parties do not agree that a section
is appropriate for termination, the Agreement sets forth additional steps for efforts to resolve the
dispute before the City may file a contested motion for termination. See id. §259.

2 In your First Report, you wrote that “[r]ecognizing that Paragraph 245 is located within a section
of the Settlement Agreement that includes provisions detailing procedural aspects of the
agreement’s implementation and enforcement such as selecting a Monitor, modifying the
Settlement Agreement, and terminating the Settlement Agreement, and further recognizing that no
other paragraphs from this section of the report were monitored by the COCL in its most recent
report, the Monitoring Team does not believe that Paragraph 245 should be included among its
semi-annual compliance assessments and chooses not to do so.” Monitor’s First Report, Dkt. No.
490-1, at 80.

3 At the time, Paragraph 245 was numbered Paragraph 169.
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the Agreement fair, reasonable, and adequate. The current Paragraph 245 is the same provision
that was previously numbered Paragraph 172 (Dkt. No. 4-1, 4 172; Dkt. No. 86), then Paragraph
169 (Dkt. No. 171, 4 169), before the latest conformed Settlement Agreement (Dkt. No. 552,
9 245). On April 2, 2021, the United States notified the City that it had failed to comply with the
Agreement, specifically then Paragraph 169. Notice of Non-compliance, Dkt. No. 286-1, at 1.
Indeed, faced with the City’s non-compliance with that and other provisions, the City ultimately
agreed to amendments to the Agreement. See Def.’s Mem. in Supp. of P1.”s Unopposed Mot. to
Amend the Am. Settlement Agreement, Dkt. No. 283, at 2-3. And, the Court found those
amendments fair, reasonable, and adequate. See Minutes of Fairness Hearing, Dkt. No. 290. That
the United States has previously enforced the exact same provision now at issue, and the Court has
ordered additional remedies in response, militates in favor of the continued need to monitor and
enforce that same provision.

Indeed, your own record to the Court speaks to this continued need. When the Court
appointed you as the Monitor, you were required to develop a monitoring plan using the
Department’s and COCL’s prior reports “as guidance.” Agreement, §J 217. In the plan and
methodology you developed, you indicated that you would review Paragraph 245. Monitoring
Plan, Dkt. No. 484-1, at 24; Methodological Plan, Dkt. No. 484-2 at 41. The history of monitoring
and enforcement, as well as your own plan, therefore further justify the Monitor’s review of
Paragraph 245.

C. Recent Compliance Concerns

Third, we believe that the Monitor should review Paragraph 245 due to the concerns the
United States has raised about the City’s compliance. On November 24, 2025, we filed a motion
to enforce our right under the Agreement to access documents related to PPB’s responses to
protests around the Immigration and Customs Enforcement (ICE) facility in Portland. As we
discussed in that motion, Paragraph 245 requires PPB to implement its policies without regard to
political viewpoint. United States’ Motion to Enforce the Settlement Agreement (Motion), Dkt.
No. 520, at 18. Relevant policies we identified included PPB Directives 0315.00 (Laws, Rules,
and Orders), 0620.00 (Body-Worn Camera Use and Management), 0635.10 (Portland Police
Bureau Response to Public Order Events), and 1010.00 (Use of Force). Motion at 13-15.
Documents we requested included “records of individual incidents at or near the ICE facility,
PPB’s response to those incidents, and comparative information about PPB’s other crowd
management activities in Portland.” Id. at 19. The motion explained that we had requested those
documents to address “whether there have been any systemic failures to apply [the above
Directives] . . . the nature of such failures, how widespread they have been, and whether they have
tended to occur when people with political views disfavored by the City are involved.” Id. at
19-20.

To our knowledge, you received a copy of the United States’ motion and attended oral
argument on the motion. The compliance concerns the United States surfaced should have
prompted you to address them in your Third Report covering the relevant time period. However,
despite the United States’ objection to the lack of an assessment for Paragraph 245 in your draft
report, you filed the final report without including such an assessment. The lack of a Monitor’s
assessment for this paragraph has deprived the United States, as the plaintiff, of information
needed to ensure effective and timely implementation of the Agreement.
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D. Conclusion

For the reasons above, we think that the Monitor has a duty to assess the City’s compliance
with Paragraph 245. Your blanket refusal to assess Paragraph 245 is inconsistent with the terms
of the Agreement as well as your monitoring plan and the approach taken by past monitors.
Further, your refusal is concerning considering the City’s past compliance failures and the issues
the United States has raised. We ask that you reconsider your position on this critical compliance
issue.

Regards,

e P

R. Jonas Geissler
Deputy Assistant Attorney General

cC3 Heidi Brown, Chief Deputy City Attorney
Sarah Ames, Deputy City Attorney
Lisa Rogers, Deputy City Attorney
Anil Karia, Counsel, Portland Police Association
J. Ashlee Albies, Counsel, Albina Ministerial Alliance Coalition for Justice and Police
Reform
Rian Peck, Counsel, Albina Ministerial Alliance Coalition for Justice and Police Reform
Juan Chavez, Counsel, Mental Health Alliance



