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forward under a mutually agreed-upon interpretation of how the City can achieve substantial
compliance in these areas identified by DOJ in its Report.
In a number of instances, the City believes that the Compliance Assessment Report also
arrives at mistaken conclusions regarding information produced by the City, including, for
example, closures of grievances and PPB Canine Unit policies and practices. The City is hopeful
that open communication, early and often, between DOJ and the City will resolve such
misunderstandings in real time going forward.
We would also like to address DOJ’s stated concern that the City has been less than
forthcoming and transparent in sharing information. The City acknowledges that it should have
disclosed the offensive meme used in the RRT training materials earlier, when the City first
became aware of it. We hope that the many practices instituted by the Parties, both longstanding
and recent, will address DOJ’s concerns. The City Attorney’s Office meets weekly with DOJ,
and bi-weekly with DOJ, COCL, and PPB. The PPB Inspector General fields hundreds of
inquiries from DOJ and COCL each year, and compiles a significant production of documents
quarterly to both DOJ and COCL. The City also did its best to respond fully to the DOJ’s
December 2021 document request, ultimately producing over 653 gigabytes of data. Further, in
response to DOJ’s suggestion, the City in February 2022 implemented a request tracker, updated
bi-weekly and shared with DOJ and COCL, to ensure that pending requests are tracked and
timely resolved.
The City acknowledges that there will inevitably be deficiencies in future productions –
we all are only human and doing the best we can with limited resources. It is our hope and intent
that when such deficiencies arise, DOJ will notify the City so that we may address any such
deficiencies immediately.
DOJ and the City have worked hard over the past year to create a slate of remedies to
address the issues that arose in 2020. The Parties have pushed through the challenges to find
places of mutual understanding and agreement. The City hopes to continue this collaborative
approach to addressing the serious concerns that brought DOJ to the City of Portland, and we
believe that, together, we can achieve this goal of creating a better Portland for all members of
our community as we once again move towards substantial compliance.

determined that it will perform a MAAR every two weeks for any future longer lasting crowd
management events.
(2) PPB’s administrative investigations excused out-of-policy conduct by the Rapid Response Team
(RRT) because they trained themselves incorrectly;
The City understood that Section XI, Paragraph 192 specifically addressed this concern raised by
DOJ. However, even if this were not the case, it would be more accurate to say that the basic rules
of labor law and the overarching principle of just cause excuse out of policy conduct when an
employee is incorrectly trained.
To expand, one aspect of just cause is ensuring that employees are on notice of the rules of the
employer. Part of the notice/rule requirement is ensuring there is “clarity and consistency of the
company’s policy.” BNA, Discipline and Discharge in Arbitration, Chapter 7 (Dishonesty and
Disloyalty). In applying the notice/rule requirement to a hypothetical, the authors of Discipline and
Discharge in Arbitration (a seminal reference book for discipline within the context of labor law) noted,
“The essential elements of the rule violation are the existence of a clear rule that is
not inconsistent with the collective bargaining agreement, its communication to the employee,
breach of the rule, and its consistent enforcement with an appropriate penalty.” Id. at Chapter 1
(Arbitration Advocacy). It is this aspect of just cause that impacts, and potentially interferes with,
the City’s ability to hold officers accountable when supervisors have incorrectly trained them. This
is why the City understood this issue was addressed by an investigation of lieutenants and above,
pursuant to ¶ 192, who may have incorrectly trained officers as to the policy.
(3) PPB failed to enforce its policies to address collateral misconduct, to address faulty Police
Review Board (PRB) analysis, or to properly and timely apply policy in a couple of Level 1 force
events (i.e., officer-involved shootings); and
The City agrees that there is always room for improvement in its processes and there are errors that
need to be addressed. Some of the issues above are discussed more specifically below, but this
highlights an issue to address, which is the investigation of matters. The longstanding practice of
PPB and IPR is to pursue claims, including those of collateral misconduct, when they are either
included in a complaint or are reflected from evidence obtained or received. In certain instances,
DOJ appears to contend that there should be a misconduct investigation due to the use of a force
tool, without further evidence of misconduct.
The City also worked hard to address and improve PRB analyses. The City understood that the
Section XI remedies were entered into due, in part, to the concerns raised about the PRB process
in DOJ’s letter dated March 23, 2021, which was cited to in the notice of breach submitted to the
City by DOJ on April 2, 2021.
(4) PPB did not properly apply policy to problematic uses of canine and crowd control force during
this compliance period.
This is addressed below.
We are hopeful that a revised force policy, properly applied, will address many of these concerns.
PPB reports it is complying with these paragraphs. PPB 2022 Q1 Update Report, at 1–4, available
at www.portland.gov/sites/default/files/2022/DOJ%20Quarterly%20Updates 2022Q1.pdf. But
PPB does not assess its implementation of the approved force policy. See id. (reporting from 2017
onward that the relevant “principles remain in effect and are at the core of the force policy,” in
reference to PPB training on approved Directive 1010.00 – Use of Force). To achieve substantial
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compliance, PPB must implement its approved force policy consistently and fully. Paragraph 153
(requiring PPB to “implement” “all provisions of this Agreement”); see Paragraph 33 (defining
“implement” or “implementation” as the “development or putting into place of a policy or
procedure, including the appropriate training of all relevant personnel, and the consistent and
verified performance of that policy or procedure in actual practice through the regular use of audit
tools”). Accordingly, we share the Compliance Officer’s assessment that PPB is in partial
compliance with these paragraphs. ECF 291-1, COCL Q4 2021 Report, at 24–25.
DOJ notes above that PPB must implement its approved force policy consistently and fully. The
City agrees. The Parties have diligently been working towards a revision of PPB Directive 1010.00
for several months. The City welcomes a discussion with DOJ as to the ways that the Section XI
remedies may help the City achieve substantial compliance once again, so that the Parties are in
agreement as to the matters that are already addressed by Section XI and those that remain
outstanding.
Since August 19, 2017, PPB Directive 1010.00 has governed when officers may use force and when
officers must attempt to de-escalate encounters, and the requirements to report and investigate uses
of force. See ECF 195-1, DOJ 4th Periodic Compliance Assessment Report, at 4. In January 2020,
PPB promulgated a revised force policy with approval from the Compliance Officer and DOJ. See
Dir. 1010.00 – Use of Force, available at www.portlandoregon.gov/police/article/751998. Many
FDCRs and associated AARs generated during this compliance period appear to show PPB’s
adherence to much of the approved policy.
The City appreciates DOJ’s recognition that PPB members are largely adhering to the revised and
improved force policy.
Several of the FDCRs and AARs for uses of force against persons in a perceived mental health crisis
note de-escalation efforts, issuance of warnings, and use of low levels of force. However, PPB did
not consistently or verifiably implement the required policies in several important ways, including
with respect to some force events during this period and older force events whose review by the
City stretched into this period.
The City responds specifically below.
PPB Management Review of the Response to 2020 Crowd Control Events: During the rating
period, we evaluated two aspects of PPB’s use of force and review of force from the 2020 crowd
control events. First, we reviewed PPB management’s master after action report of 2020 events,
which the City completed during this compliance period. Second, we considered administrative
investigations of 2020 actions that are still working through the City’s systems.
The City responds specifically below.
Master After Action Report (MAAR): On March 29, 2021, PPB emailed us three documents that
it described as a Master After Action Report for the 2020 crowd control events. The City added a
fourth document on April 12, 2021. On May 5, 2021, we provided the City with detailed comments.
ECF 286-2, MAAR Letter. We explained that the MAAR was not sufficiently comprehensive and
lacked critical self-assessment. ECF 286-2, MAAR Letter, at 1. The MAAR also did not sufficiently
address violations of either the force policy, Directive 1010.00, Procedure Par. 13.4.10, or the crowd
control policy, Directive 635.10, Procedure Par. 13.1.1.
The City understands that this concern is addressed by the 2020 Critical Assessment required by
Section XI, Paragraph 189. In addition and as noted above, PPB will perform a MAAR every two
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weeks for longer term events, which will allow the MAAR to be more timely, and to more
specifically and sufficiently address areas for improvement and potential violations of policy or
procedure.
Administrative Investigations: In this compliance assessment period, the City has either begun
or continued numerous administrative investigations of alleged officer misconduct stemming from
PPB’s response to the 2020 crowd control events. Our review of those administrative investigations
indicate that PPB inconsistently enforces Directive 1010.00 (and the constitutional requirement)
that all force must be objectively reasonable.
This issue is addressed above.
PPB also failed to consistently enforce the policy requirement to de-escalate. PPB must
demonstrate consistent and verified performance of the force policy requirements to re-achieve
substantial compliance.
In force reviews covered by these investigations, PPB officers and executives repeatedly noted that
PPB’s Rapid Response Team (RRT) members were trained that they need not follow Directive
1010.00, because they were authorized to use greater force under Directive 635.10. We found
substantial evidence that RRT members were in fact instructed to follow Directive 1010.00:
The very first procedure within the crowd control directive clearly states the supremacy of the force
directive: “Directive 1010.00, Use of Force, governs all uses of force, including in crowd
management and crowd control situations.” See Dir. 635.10 – Crowd Management/Crowd Control,
Procedure Par. 1, available at www.portlandoregon.gov/police/article/649358.
The City agrees with DOJ as to the primacy of PPB Directive 1010.00. DOJ raised this concern in
its letter dated March 23, 2021, which was then incorporated into the notice of breach dated April 2,
2021. The City understands that most of these concerns are addressed by Section XI, Paragraph 192.
Beyond this, the City welcomes a discussion about this issue with DOJ. Since DOJ’s March 23, 2021
letter, there has not been a contention, certainly not by Assistant Chiefs and above, that PPB Directive
635.10 authorizes greater force than PPB Directive 1010. The City acknowledges, however, that this
was an issue prior to DOJ raising the concern in its March 23rd letter.
All PPB members previously received in-service training on Directive 1010.00, which the
Compliance Officer and DOJ approved. The training made clear that all force is subject to Directive
1010.00, which, among other things, forbids unconstitutional uses of force. Thus, all members—
RRT and non RRT—received notice during in-service training that all force must comply with the
force policy.
The City agrees, and understands that the negotiated Section XI remedies address this concern.
Some RRT training materials specifically list Directive 1010.00 as applicable during crowd control
events. Thus, it appears that RRT properly trained RRT members to use force consistent with
Directive 1010.00.
In September 2019, the City produced to us RRT training materials for a planned Fall 2019 RRT
training.2 We reviewed these on a short timeframe. We stated, among many other things: “Both
the lesson and the demonstrations must refer to and incorporate the approved use-of-force policy
and the crowd-control policy. The lesson plan should set forth this performance standard. This
lesson plan implicates 1010.00 and 1010.10 for reporting requirements.” PPB revised the lesson

6

plans in response and incorporated Directive 1010.00. Thus, the comprehensive RRT training
shortly before the 2020 crowd control events reflected the requirements of Directive 1010.00.
DOJ identifies a disconnect between the materials used (or proposed to be used) in RRT training
and the perception of those trained using these materials. This problem was evident early in the
compliance period, and the City has been correcting the concern through further trainings reviewed
and approved by DOJ, through orders from the Chief’s Office, attorney clarification in PRBs, and
by revisions to the force policies. See also Training, Section V infra.
Collateral Misconduct: PPB has not consistently enforced the force policy in two types of
collateral misconduct. First, the investigation of some uses of force in an event uncovered
misconduct in other uses of force around the same event. PPB declined to pursue enforcement of
the force policy with respect to these discovered collateral misconduct issues.
Where investigation uncovered evidence of misconduct in other uses of force around the same
event, PPB investigated whether collateral misconduct occurred. (See example below.) DOJ appears
to conclude that, in at least one example, there was evidence of misconduct simply due to the use
of a particular type of impact munition. An investigation is not opened without a complaint or
evidence that is more than a hypothetical possibility that the impact munition was used
inappropriately.
Second, the investigation of these and some other force allegations revealed that supervisors and
executives sometimes did not appropriately apply Directive 1010.00 in the command chain reviews
of the underlying uses of force. But for these reviews, PPB did not pursue the enforcement of the
force policy to the chain of command as required. See Dir. 1010.00, Procedure Par. 13.7.
The City does not wholeheartedly agree with this conclusion, as review via an after action process
does not contain the same level of detailed investigation and evidence as is obtained during an
investigation through IA or IPR. The purpose of the IA or IPR investigation is to perform a more
fulsome investigation, which is why an AAR is completed within 72 hours, but a administrative
investigation often takes much longer. However, Paragraph 192 of Section XI addresses instances
where there were improper justifications in an FDCR that were not identified by supervisors and
command staff.
A September 28, 2020 force interaction that PPB reviewed during this compliance period is
emblematic of both of these issues. A protestor was in a park holding a register-to-vote sign. A
Sergeant directed officers to take the sign under the theory that it could be used as a weapon. The
protestor was not using or threatening to use the sign as a weapon. The order led to a cascading,
domino effect of out-of-policy force: the grabbing of the protestor to seize the sign, a chemical
restraint on the protestor, a late knee strike after the protestor was detained by other officers, and
the same Sergeant’s push of a bystander attempting to video record the interaction. The bystander
reportedly resisted by grabbing the Sergeant’s hand and as a result was sprayed with chemical
restraint. The City posted three videos of the interaction on its own website as part of a
consideration of a $100,000 settlement to the protestor based on this interaction. See City Council
hearing Dec. 22, 2021, available at www.youtube.com/watch?v=aXKE2u24WKg&t=6106s
(1:26:48 to 1:58:11).
The City agrees that there was a substantial settlement in this case. However, it is not accurate to
2
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7

say there was not an investigation into collateral misconduct.
First, this September 28, 2020, force interaction led to an IPR investigation. As a result, IPR
investigated ten allegations against four separate members stemming from this incident:


Sergeant A inappropriately deployed pepper spray against [Woman]. (FORCE)
(Directives 1010.00 – Use of Force; 635.10 – Crowd Management/Crowd Control)
(Exonerated with debriefing)



Sergeant A inappropriately attempted to prevent [Woman] from filming Portland
Police Bureau Members performing their duties. (PROCEDURE) (Directive 635.20
- Community Member Observation of Police) (Exonerated with debriefing)



Officer B inappropriately used force against [Man]. (FORCE) (Directive 1010.00 –
Use of Force) (Exonerated with debriefing)



Officer C inappropriately used force against [Man]. (FORCE) (Directive 1010.00 –
Use of Force) (Exonerated with debriefing)



Officer D inappropriately used force on [Man]. (FORCE) (Directive 1010.00 – Use
of Force) (Exonerated with debriefing)



Officer D used inappropriate force against [Man]. (FORCE) (Directive 1010.00 –
Use of Force) (Sustained)



Sergeant A inappropriately arrested [Man]. (CONDUCT) (Directive 830.00 - Arrest
Without Warrant) (IPR AC – No Misconduct)



Sergeant A inappropriately deployed pepper spray against [Man]. (FORCE)
(Directive 1010.00 - Use of Force) (IPR AC – No Misconduct)



Sergeant A inappropriately confiscated property belonging to [Man]. (CONDUCT)
(Directive 650.00 - Search, Seizure, and Inventories) (IPR AC – No Misconduct)



Officer B inappropriately arrested [Man]. (CONDUCT) (Directive 830.00 - Arrest
Without Warrant) (IPR AC – No Misconduct)

In June 2021, we reviewed the case file as part of an administrative investigation. PPB sustained a
force policy violation against only the officer who used the knee strike and only for that strike. We
raised with PPB the collateral misconduct of the other officers and the Sergeant. PPB “saw no
misconduct.”
PPB asserted that a City Attorney advice memo permitted them to seize anything that could be a
weapon—omitting from their consideration whether such item is actually being used as a weapon
or threatened to be used as a weapon. PPB did not include this memo in the force review file
provided to us. Instead, during this compliance period, the City stuck to the justification of
forcefully taking the sign.
The legal advice of the City Attorney’s Office is subject to the attorney-client privilege. The City
invites the DOJ going forward to inquire about matters of this nature; for example, to inquire about
a City Attorney advice memo. In this way, the parties can discuss and possibly resolve areas of
concern.
In regards to a City park, there are various restrictions on conduct in a City park.
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PCC 20.12.050 says, “No person shall possess in any Park any thing specifically designed for and
presently capable of causing, or carried with the intent to threaten or cause, bodily harm to
another.”3
There have been past instances when individuals brought into City parks signs posted on baseball
bats, two-by-four pieces of lumber, and other objects that posed clear potential for dangerous use.
A July 29, 2021 memo provided to us conveyed a direction from the then Deputy Chief that all
officers involved in the interaction receive a debrief covering three topics:
More clearly articulating, in non‐hypothetical terms, how the pole meets the definition of a
“weapon” under the City Code.
Whether, in hindsight, the decision to take the pole tended to make the overall situation better or
worse.
Reinforcing [the Officers’] attempt at de‐escalation by explaining the need to take the pole and not
the sign to [the subject], and their calm demeanor in a fairly hostile crowd.
Memo from CAPT Chris Gjovik, July 29, 2021.
The City understands DOJ’s concern to be the actions of the former Deputy Chief in giving a
debrief. It is also helpful to note that this advice reinforced the officers’ attempts at de-escalation,
encouraged them to consider the impact of their actions and learn from the incident. Additionally,
PPB has provided training to members to clarify instances of First Amendment activities that do
not rise to the level of conduct that authorizes uses of force.
The City notes that the memo was from Captain Gjovik but was sent at the direction of the former
Deputy Chief.
After PPB failed to ensure compliance with its force policies, the City paid $100,000 to settle one
of the claims arising from this incident. See Maxine Bernstein, “City of Portland set to pay $100K
to settle suit filed by man arrested after refusing to relinquish sign during protest,” Oregonian, Dec.
20, 2021, available at www.oregonlive.com/crime/2021/12/city-of-portland-set-to-pay-100k-tosettle-suit-filed-by-man-arrested-after-refusing-to-relinquish-sign-during-protest.html.
The City endeavors to learn from all settlements.
Police Review Board (PRB) Observations: Though the Parties agreed to remedies to resolve
concerns we raised about PRB operations in a letter dated March 23, 2021, ECF 286-3, we have
identified new concerns and are working with the City to address ongoing concerns with PPB’s
accountability process. On December 14, 2021, in connection with our data request for this
assessment period, we asked the City for any documents demonstrating substantive response to the
action items raised in the PRB letter. We have not yet received a substantive response and continue
to evaluate PRB meetings to ascertain if our concerns have been addressed.
DOJ’s April 2, 2021 notice of breach referenced both the 2020 compliance report and the March
23rd letter. The City responded by negotiating the slate of remedies in Section XI through several
mediation sessions with DOJ, PPA, and the amici. The City, therefore, understood the Parties
addressed the DOJ’s concerns in its March 23rd letter and did not understand that something further
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was supposed to be provided.
Further, many of the specific concerns articulated in the letter, and listed below, were concerns with
the way that the matter was handled at the PRB, and it is important to note that many were
subsequently handled differently by the Chief’s Office, where corrective action was taken. There
have also been changes during this compliance period in how command staff addressed similar
issues.
Our observations of more recent PRBs and review of case materials since March 23, 2021 indicate
ongoing issues, including management justifying force based on the actions of a crowd rather than
individuals; inadequate enforcement of the requirement to attempt to de-escalate encounters before
and during force applications; and interference by officer’s representatives during administrative
interviews, in some cases substantively changing the outcomes of those interviews.
The City disagrees that officers’ representatives substantively changed the outcomes of those
interviews, but more importantly, the City believes its actions comport with the requirements of
Oregon labor law. Rulings by the State of Oregon’s Employment Relations Board (ERB) delineate
the union’s role in investigatory interviews. In AFSCME Council 75, Local 1082 v. Hood River Co., the
ERB affirmed an earlier ruling describing this role as follows:
“In Washington County Police Officers Association v. Washington County, UP-15-90, 12 PECBR
693 (1991), adh'd to on recons, 12 PECBR 727 (1991), we defined the role of the union
representative in an investigatory interview under the PECBA.
We held that:
(1) before the meeting, the representative may inquire about the purpose of the
interview;
(2) during the meeting the representative may seek clarification and elaboration of
the employer's questions and employee's answers; and
(3) at the end of the meeting, the representative may suggest to the employer other
witnesses to interview, and discuss prior situations or other mitigating factors that
could bear on the employer's deliberations concerning discipline.
We made it clear that the representative does not have the right to counsel the employee
in answering questions. 12 PECBR at 704-705 (emphasis added). Accordingly, under
the PECBA, a union representative is not a silent observer who cannot assist the
employee, nor does a union representative serve as an employee advocate who turns
the interview into an adversarial proceeding. Rather, the union representative's role
is that of a monitor to ensure that the integrity of the investigation is not
compromised by factual inaccuracies, misunderstandings, or incomplete
information.”
AFSCME Council 75, Local 1082, 2014 WL 5037992, at *7.
That being said, there have been instances when the City determined that a union representative
overstepped these boundaries and the City Attorney’s Office followed up with the union’s legal
counsel to remind them that such an interruption was inappropriate.
Level 1 Uses of Force: In some of the Level 1 force events we reviewed during this compliance
period, PPB did not enforce the requirements of Directive 1010.00. In one instance, PPB did not
investigate the policy prohibition on a member placing themselves “in a location that is clearly
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vulnerable to vehicular attack” when that was a central element of the incident. Dir. 1010.00,
Procedure Sec. 8.5.3.
The investigation demonstrated that the officer involved in this incident parked in front of the
subject’s truck, thinking that the person was no longer inside the vehicle. She did not believe she
was at risk of vehicular attack.
In another, PPB’s assessment failed to adequately investigate and enforce the fundamental
requirements for de-escalation and using only the force reasonably necessary. Dir. 1010.00,
Procedure Sec. 1.
The City requests that DOJ provide additional information so that the City is able to identify the
case to which DOJ is referring and provide a response.
Also, there was a substantial delay in PPB’s process to assess Level 1 uses of force. We asked the
City to explain why the City has not completed PRBs as of December 14, 2021 (the date of a large
data request we sent to the City) for six separate Level 1 uses of force, including fatal shootings.
For all six, PPB responded, “Date of completion to be determined.” Only one was still awaiting a
grand jury transcript. This provides insufficient information to identify gaps in meeting the 180-day
deadline as required by Paragraph 123 (“If PPB is unable to meet these timeframe targets, it shall
undertake and provide to DOJ a written review of the IA process, to identify the source of the
delays and implement an action plan for reducing them”). Delays in Level 1 reviews may hinder
PPB’s ability to address any policy or tactical issues in a timely fashion, leaving involved members
in a state of limbo, i.e., not knowing if they will be subject to discipline or not. Delays also deprive
PPB of notice of immediate training needs to correct tactical issues as quickly as possible.
The City agrees that delays are detrimental – leaving members in a state of uncertainty, removing
them from their assigned duties, and delaying the opportunity to use the incident in question to
improve policies and practices. IA has always completed the “written review” required by Paragraph
123 to identify causes of delays in the IA process beyond 180 days after an IA investigation is closed.
PPB identified seven cases as responsive to DOJ’s inquiry. Because those cases were still open, and
consistent with longstanding practice, the Bureau did not complete 180-day memos at the time of
DOJ’s 12/2021 document request. Four of the cases have since closed, one on the final day of this
compliance assessment period, March 31, 2022. Of those cases, when tolling is taken into account
(for criminal investigation or for employee protected leave), only one case exceeded 180 days. That
case closed on April 18, 2022, and the 180-day memo will be produced with the quarterly production
for Q2 this summer. Information regarding these cases follows (they are also discussed further in
the Training Section infra):


2021-B-0015 (in custody death). Date of Occurrence – March 31, 2021. Closed June 7, 2022.
Tolled to 127 days, no 180-day memo needed.



2021-B-0016 (OIS). Date of Occurrence – April 16, 2021. Closed April 18, 2022. Tolled to
154 days, no 180-day memo needed.



2021-B-0019 (OIS). Date of Occurrence – May 22, 2021. Closed April 18, 2022. Case took
230 days, and the 180-day memo will be for Q2, 2022.



2021-B-0023 (OIS). Date of Occurrence – June 24, 2021. Closed March 31, 2022. Tolled to
136 days, no 180-day memo needed.



2021-B-0026 (OIS). Date of Occurrence – July 20, 2021. Closed June 29, 2022. Tolled to
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139 days, no 180-day memo needed.


2021-B-0030 (OIS). Date of occurrence August 27, 2021. The case has gone to grand jury
and those transcripts were added to the case file July 19, 2022. But the case has not closed,
and the date of completion is yet to be determined.



2021-B-0032 (OIS). Date of Occurrence – September 12, 2021. IA received the completed
Detective Division case file on April 11, 2022, and additional interviews were completed.
The Training analysis was received July 20, 2022. The case has not closed, and the date of
completion is yet to be determined.

Canine Issues: Two separate canine force events show that PPB has a find-and-bite practice. The
preferred professional standard is find-and-bark. A find-and-bite practice fails to ensure force “is
no greater than necessary to accomplish a lawful objective,” in violation of Section III.
The City strenuously disagrees with the assertion that PPB has a “find-and-bite practice.” PPB K9
has never had a “find and bite” standard, and it is very concerning that DOJ would include such an
assertion in a public-facing document without at least inquiring further.
The current K9 Unit was established in 1983 as a “guard and bark” unit, and for years was the only
metro area agency that trained to that higher standard.4 Until the term “guard and bark” became
the accepted verbiage, this tactic was referred to at times as “harass and delay.” This was essentially
the same principle, in that the dog would run around and bark at a suspect and not bite unless
commanded to do so, or the suspect attempted to flee or fight the dog.
“Find and bite” K9 methodology, in general terms, means the K9 is sent to search independently
with the understanding that, when the K9 locates a suspect, the dog will automatically bite without
being directed to do so. “Guard and bark” K9 methodology means PPB dogs are trained to alert
and bark, but not to bite without the explicit command to do so, except when they are defending
themselves.
An inquiry from DOJ would have also shown that PPB’s current K9 search methodology is mostly
on lead with limited exceptions based on level of crime, environment, terrain, or potential safety
risk. In 2021, the K-9 Unit went on 530 calls, 161 of which led to the capture of the suspect searched
for. In only 12 cases did the canine bite the suspect – in 2 percent of the calls, or 7 percent of the
captures.
The AAR for the first incident DOJ discussed (21-122336), which was produced to DOJ, indicates
that this particular K9 was directed by his handler to bite in this incident, and gave the dog’s history:
2021 Dog bite per capture ratio: 8%, 1 bite, 12 captures
2021 Dog bite per application ratio: 4%, 1 bite, 26 applications
2021 “Takes” per bite ratio: 100%, 1 bite, 1 take
Thus, it is not accurate to summarily state that the Bureau has a “find and bite” practice.
In the first case (21-122336), a management review substantively changed the facts as reported in
the canine officer’s FDCR. In that incident, the canine handler reported that he sent the canine
over a fence “on a search and take,” meaning “search and bite,” whereupon the canine landed on
the subject and immediately bit him. The handler wrote that he could not see the subject who was
4
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hiding under a tarp, yelling that the dog was biting him. The interaction caused a serious injury,
which triggered a notification to PPB’s Professional Standards Division. In that notice, the PPB
supervisor added a causal justification inconsistent with the reported facts: “The dog eventually
located the suspect hiding under a tarp in a backyard and bit the suspect when the suspect refused to
surrender.” May 7, 2021 email “Fw: K9 Bite Force Notification PPB #21-122336 – Allegation of
Officer criminal misconduct” (emphasis added). A force policy is not implemented when there is
insufficient justification for a find-and-bite practice, and the supervisor who should serve as a check
on the reasonableness of force application instead changes the justification. The subject alleged that
he raised his hands in surrender when he heard the handler warn of the use of canine, but the
involved officer reported not hearing a response from the subject. In response to the subject’s
statement, the supervisor reported a need for body-worn camera recordings:
This type of allegation could be immediately proven or disproved if the Police Bureau had Body
Worn Camera technology and made officers deploy with the technology. Because officers do not
have access to Body Worn Camera technology, audio and/or video of force deployments is rare
and often incomplete when a residential / commercial surveillance camera films police force
contacts. Because of this, investigating supervisors at the scene and IAD personnel have to spend
additional time investigating these types of allegations. For these reasons, I would recommend that
the Police Bureau explore the purchase and use of a Body Worn Camera system in the future.
We agree. New Paragraph 194 is designed to remedy this concern.
The Officer wrote in the FDCR that he “sent [the K9] over the fence on a search and take.” DOJ
mistakenly construes a “search and take” command, given in this particular instance, as evidence of a
universal “find and bite” practice. Instead, when analyzed correctly, the incident shows how PPB K9
operates. The officer used his K9 first as a locating tool. The K9 alerted to the presence of the suspect.
Reading his K9’s behavior, the Officer believed the suspect was on the other side of the fence and
out of view. A knife had been discovered during the search of the premises, and it was unknown if
the suspect was still armed. The Officer thus determined that the safest way to apprehend the man
was to deploy his K9 over the fence, rather than have officers go first. Before sending the dog, the
officer gave the suspect several K9-specific force warnings, which the suspect did not respond to.
Several officers nearby heard the officer’s warnings and heard absolutely no response from the
suspect. (DOJ writes that the suspect alleged he “raised his hands” in surrender. Even if true, he was
not visible to the officer and did not speak out.)
Given the lack of response to warnings and the potentially armed suspect, the officer made a conscious
decision to use force, and gave his K9 the bite command when he sent the K9 over the fence. PPB
determined that the command to search for and then bite the suspect was an appropriate use of force
given the specific circumstances of this particular incident, and the IA investigation exonerated the
officer for his use of force.
Further, DOJ claims that the management review “substantially changed the facts” reported in the
FDCR, and that the sergeant’s notification to Professional Services Division included a justification
inconsistent with the facts. But the several reports are consistent. In preparing an After Action Report,
a sergeant interviews the officer. That conversation may elicit more information or a different angle
that wasn’t reflected in the officer’s FDCR – so the officer may revise that report to be sure it
adequately and fully explains the officer’s perspective. In the AAR the sergeant describes the event in
detail and analyzes the facts of the incident to determine if actions taken are within policy. Finally, the
Sergeant’s PSD notification adequately and accurately summarizes the facts. The various reports serve
different purposes, and use different language. But all are consistent in establishing the facts.
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The sergeant conducted a thorough investigation. Every officer involved, from the search team to
perimeter officers, documented they heard the officer’s K9 warning and did not hear the suspect say
anything until after the K9 bit him. Although there was no evidence to support the suspect’s claim
that he was surrendering when bitten, the sergeant made all the necessary PSD and IA notifications.
DOJ was invited to attend K9 trainings during the April 2022 visit to the Training Division, and the
Canine Unit Manager joined a meeting with DOJ at that time to discuss Directive 1010.00. Had PPB
been aware these rare K9 bite incidents were of concern to DOJ, the supervisor would have taken the
opportunity to explain the actual “guard and bark” practice and these incidents.
In the second canine case (21-40950), PPB attempted to arrest a burglary subject barricaded in a
utility room. After breaking the door, the handler gave the canine a “bite command and then
deployed him into the utility room,” i.e., another example of find-and-bite practice. Even after the
two officers grabbed the subject to pull him out, the handler reported that he deliberately left the
canine “on bite.” While the other officers were pulling the subject out, one officer “could feel the
tugs from the K9 which was biting at [the subject’s] lower legs,” i.e., the dog and the officers were
in a tug of war with the subject’s body. This resulted in serious injury requiring hospital treatment.
PPB did not provide us with the harness-mounted video recording of the interaction, though reports
indicate it exists. In any event, the continued use of a canine bite after seizure indicates greater force
than necessary contrary to the requirements of this Agreement. However, PPB found the use of
force within policy.
“Find and bite” is a general term for a search methodology where the K9 is allowed to independently
search for and then bite a suspect without the handler giving that order. As noted above, PPB does
not use that tactic and never has done so.
In this incident, the K9 located the man, who was in a closet, was refusing commands, and
attempting to barricade. Officers would have faced a high risk of injury had they tried to enter the
closet and go hands-on. The K9 handler made the decision to shift from search mode to using the
K9 as a force option. He gave the subject a warning and gave the bite command prior to sending
the dog to bite. The dog was biting at the man’s lower legs as the other officers were pulling the
subject out of the closet. The facts do not support the statement that they were engaged in a “tug
of war” with his body, nor that the “seizure” was complete, yet the dog continued biting. Again,
PPB would have welcomed the opportunity to explain its practice and this incident.
Finally, unlike body-worn cameras, the canine’s harness-mounted video is not recorded for future
evidence. The current model of harness camera used by PPB simply livestreams video to the handler
so that the handler may track and direct the canine’s actions. (Prior models used to record.) Contrary
to DOJ’s assertion in its report, PPB did not withhold the video.
PPB did provide photos of the significant injuries in both of these canine cases.5
5

In most other force cases, the City did not provide photos and videos referenced in FDCRs and
AARs. On March 11, 2022, the City deemed their production to DOJ complete. PPB has the burden
to maintain and provide all records necessary to demonstrate compliance with the Agreement.
Paragraph 174. This includes complete use-of-force records. The City’s incomplete production of
PPB force documents failed to demonstrate compliance.
The City did its best to respond fully to DOJ’s 12/2021 information request. DOJ issued 78 requests
for production in this compliance assessment period, almost four times the number of requests as
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Recent Crowd Control Responses: We reviewed several of PPB’s crowd control response AARs
and FDCRs for this compliance period. We saw one example of PPB successfully implementing
force use and reporting policies. Some others showed deficiencies, including similar issues to those
we identified in PPB’s response to 2020 crowd control events.
In the reporting of Case 21-96526, from an April 11, 2021 event, the supervisor responded to the
scene and completed interviews of officers and asked the crowd what happened. The officer who
used force was able to articulate an objectively reasonable basis for deploying a 40mm round against
a subject who punched an officer in the face. The FDCR still lacked a timed and dated signature,6
but the AAR reportedly was done within 72 hours.
DOJ has monitored the City’s compliance since 2015, and the FDCR form has never had a timed
and dated signature. After DOJ raised this issue in connection with 2020, the City agreed to
Paragraph 188 as a remedy. In this instance, the new standard appears to be raised retroactively, as
it was before the Parties agreed to the Section XI remedies and occurred a year prior to the Court
entering the order imposing those remedies.
And, the chain of command corrected the level of force categorization in its review.
In contrast to this success, some other crowd control reports in which force was used were not as
successful. As with the AARs and FDCRs for other force events, the City did not provide to DOJ
the videos and photos with the AARs and FDCRs for crowd-control events even though some
reports indicate that videos and photos exist.
Video and photographs of crowd management events are not held by PPB unless there is evidence
of criminal misconduct. The City Attorney’s Office holds some videos and photographs, and it is
possible that they were not associated with the case file from PPB when responding to the
production request. Some photos and videos are stored in DIMS (as often noted on the AARs and
FDCRs). The City would appreciate it if DOJ would raise concerns with these issues when the
concern arises so that we can try to problem solve it without it becoming a concern in a compliance
report. Additionally, officers and sergeants completing FDCRs and AARs may note that they
observed community members photographing or taking video of events. But that does not mean
past years. In response, the City produced more than 3,231 files totaling 653 gigabytes of
information. FDCRs and AARs often mention that photos and video are stored in the Digital Image
Management System, or DIMS. The City’s response to past DOJ requests has not included the
material stored in DIMS. Had DOJ requested particular photographs or images, the City would
have produced them. The City would appreciate a collaborative approach, where new expectations
are communicated in advance, and where DOJ inquires about any perceived deficiencies in a
document production so that the City may work to remedy any such deficiencies.
New Paragraph 188 provides that the City “shall revise Force Data Collection Report (FDCR) and
After Action Report (AAR) forms to capture when the forms are edited and completed as part of
PPB’s implementation of Office365, which is ongoing. In the interim, pursuant to a process approved
by the United States, PPB shall capture in the existing FDCR and AAR forms the author’s name and
the time and date of initial submission and any subsequent edits, as well as the name, time, and date
of each level of review.” This provision was not in effect when the crowd control incident occurred,
but the operative policy also required timely reporting. PPB did not capture the date of initial
submission and subsequent edits in the forms.
Addressed above.

4
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that they have copies of those videos or photos.
It is noteworthy that IPR spent months and hundreds of hours reviewing videos and photos of the
protests posted online (many documenters of the protests were active on Twitter). This significantly
impacted the 180-day timeline. This approach is not asked of sergeants completing an AAR, nor
would it be realistic to ask given the 72-hour timeline for completing the report.
A publicly available video of a crowd control situation on June 24, 2021 (Case 21-681074) showed
issues with PPB’s response.7 As our consultant observed in viewing the video, the PPB response
led to a “melee.” In response to taunting and shouting, one PPB member first smacked at and then
grabbed at a protestor’s hand, then pushed him back with a baton, stepping out of the skirmish line.
To be clear, the protestor was not justified in his actions. PPB’s skirmish line broke. When the
skirmish line broke, there were three deployments of aerosol restraint captured on video (and a
fourth reported), at least one of which was a larger broadcast spray specifically prohibited by the
rules of engagement set that night according to the AAR. In the AAR, the supervisor failed to
reconcile the officer’s version of events with the depiction in videos.
In this instance, the AAR had been completed when DOJ shared the video with PPB. There is a
72-hour timeline for the sergeant to complete the investigation and the AAR. Therefore, the video
was used in the Internal Affairs investigation. The After Action process is quite different from the
IA process. Investigators reviewing allegations of misconduct are charged with conducting a
thorough collection of evidence. It was appropriate to review this video as part of the
comprehensive IA investigation, and to attach it to a referral to the outside law enforcement agency
as noted in the footnote.
Cases 21-102375 and 21-102058, both relate to a crowd control event on April 16, 2021, i.e., the
crowd that gathered at Lents Park following an officer-involved shooting there earlier in the day.
While most of the force used in this interaction appeared objectively reasonable based on the
reporting, a significant use of force that night did not comply with the Settlement. A Sergeant in
that incident deployed what PPB euphemistically8 calls an “RBDD,” a Rubber Ball Distraction
Device. In fact, this is a pellet grenade. The Sergeant observed a subject kicking a smoke grenade
toward them. The Sergeant threw an RBDD toward the subject. “The munition successfully went
off behind the [subject] in an area not likely to cause anyone else to be struck by the payload.” While
helpful to report the intent not to hit others, the description of likeliness does not comport with the
numerous other descriptions of a crowd of 100-200 people gathered. In review, none of the chain
of command sought clarity on this or questioned the inconsistency between the large number of
people and the proximity to the subject. Also, this use and reporting of an RBDD do not comport

5

The City also provided a video attached to a referral to an outside law enforcement agency—not the
AAR or FDCR—which corroborated the publicly available video. Grace Morgan on Twitter: "A
bystander caught the moment PPB assaulted and maced peaceful protesters on scene - this video is
very intense, warning. Credit @running 50 https://t.co/TiMmIRSKAG" / Twitter (available at
twitter.com/gravemorgan/status/1408313568299130880).
8
These devices are commonly called RBDDs by the profession, see http://www.aetactical.com/product/rubber-ball-distraction-device/, as well as “rubber ball grenades,” “rubber
ball blast grenades,” or “sting-ball grenades.” They contain rubber pellets, but are not generally
called “pellet grenades.”
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with PPB’s own training on RBDDs. PPB’s training (not provided to us until this year9) shows that
their RBDD devices have a 50-foot blast radius over a 360-degree range, i.e., in every direction. The
training also instructs never to throw within 5-6 feet of a person and the training illustrates grievous
injuries from misfired grenades. PPB did not address any of the factors in its chain-of-command
review. This indiscriminate use of force does not evidence compliance with the force provisions of
this Agreement or PPB’s force policies, which require assessment of individual threat and resistance
and individual justification of each independent application of force. See Dir. 1010, Procedure, Pars.
5.1.1, 5.1.3, and 5.4.1.
IA and IPR rely on evidence to make conclusions about misconduct. In this instance, Judge
Hernandez’s ruling in Don’t Shoot Portland v. City of Portland, 503 F. Supp. 3d 1022, 1035 (D. Or. 2020)
held that use of force is authorized against an individual kicking a smoke grenade toward an officer.
The officer’s stated assessment was that the RBDD was tossed to a location targeted to affect the
individual, but not likely to cause anyone else to be struck by the rubber pellets. There was no other
evidence of this particular event from which to conclude that this was an indiscriminate use of force.
Since the 2020 protests, Oregon state law changed to forbid nearly all kinetic impact munitions (e.g.,
pellets, 40mm foam rounds, and FN303 bismuth rounds) in crowd control. Oregon H.B. 2928,
“Relating to the use of tools by law enforcement agencies; and declaring an emergency,” effective
July 19, 2021, available at olis.oregonlegislature.gov/liz/2021R1/Measures/Overview/HB2928; see
also Oregon H.B. 4008, “Relating to public safety; and declaring an emergency,” effective March 23,
2022, available at olis.oregonlegislature.gov/liz/2022R1/Measures/Overview/HB4008. During
the course of policy review meetings to discuss changes to Directive 1010.00, a Deputy Chief
advised that PPB currently is not using pellet grenades, has no personnel to train and certify officers
for their use, and does not intend to use pellet grenades. State law would not permit indiscriminate
use of impact munitions in response to crowds. Throughout the policy discussion process, PPB
did not articulate a use for pellet grenades that would adhere to this Agreement and PPB policy to
use force only where there is legal justification and, even then, only as necessary. We are open to
discussion should the City identify an appropriate use for these devices that can be governed by
compliant policy. In absence of an approved use, we asked whether PPB would decommission all
pellet grenades. PPB has yet to do so.
On July 20, 2022, PPB provided an update on RBDDs to DOJ. RBDDs are effectively prohibited
from all use by state law, and PPB’s remaining stock of the devices is securely stored. PPB is
determining the most cost-effective potential options for decommissioning. PPB also prohibits the
use of Aerial Distraction Devices since 2018 by order of Chief Outlaw, and Chiefs Resch and Lovell
reaffirmed the prohibition during their respective tenures. DOJ requested any orders issued by the
Chiefs related to RBDDs and ADDs. This request has been added to the DOJ/COCL request
tracker maintained by CAO.
While PPB may that in addition to prohibiting them, they will decommission RBDDs, the reference
9

The training for grenadiers, part of the Rapid Response Team, has not been part of DOJ’s periodic
assessment requests, nor PPB’s routine quarterly productions. As the Parties agreed, and COCL
has repeatedly documented, the assessments have consistently focused on the “primary training
for all officers and supervisors: In-Service Training, Supervisor In-Service, Advanced Academy
(for new officers), and special mental health trainings for ECIT, as these are the trainings most
central to the Settlement Agreement.” DRAFT COCL Quarterly Report: Quarter 1 Updates &
Analysis, Jan. 1, 2022 to March 31, 2022, at 52, available at https://www.portlandcocl.com/reports.
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that “PPB has yet to do so”, suggests to readers that there is a requirement in the Settlement
Agreement to decommission weapons.
In Case 21-680063 from a crowd control incident on January 20, 2021, PPB’s production excluded
one Sergeant’s AAR. A produced AAR contained boilerplate statements for “Time Discrepancies”
and “Observation Discrepancies” without reconciling discrepancies as required by policy. The AAR
also included the same boilerplate reason for not conducting interviews that we found throughout
2020 crowd control response AARs: “As this was an active riot, interviews were not conducted at
the location of force. I was also not present in the area of many of the instances. Suspect was
interviewed later by detectives.” Also, a Lieutenant involved in that interaction submitted their
FDCR for review by a subordinate Sergeant. And, though the Commander near the top of the
review noted seeing a video of interaction, the prior supervisors in the chain did not. The City did
not provide us the video. This incident represented a repetition of the same type of force
management issues that we identified in our review of 2020 crowd control response.
1. “This incident represented a repetition of the same type of force management
issues that we identified in our review of 2020 crowd control response.”


PPB has taken several steps to respond differently to crowd control events since
2020. PPB often avoids providing a visual presence. They designated sergeants
to perform the AARs and came up with a process to avoid situations like
occurred in May-June of 2020.



There are instances where sergeants are not able to conduct interviews at the
location where force is used, and this is contemplated by PPB Directive 1010.00.
See Dir. 1010.00, 12.1. The Parties have discussed the reasons why this occurs in
an event that has become a riot, and the City understood the Parties were in
agreement that in these instances the interviews would occur later in the shift.

2. “Also, a Lieutenant involved in that interaction submitted their FDCR for review
by a subordinate Sergeant.”
Under Directive 1010.00, sergeants are the first step in the AAR process, with review
through the chain of command. A supervisor must respond to the scene to
determine the appropriate level of investigation, and that “on-scene Sergeant”
authors the AAR. Dir. 1010.00, 10.1. (As another example, the AAR review of
Category IV use of force is reviewed “up to and including the Sergeant’s immediate
supervisor.” 10.5.2.1.) Typically, the sergeant may be the “involved member’s
supervisor” (see, e.g., 10.3.2.1), but a sergeant is the appropriate AAR author, even
under the relatively rare occasions when a lieutenant uses force. The AAR is then
reviewed by a different lieutenant, and later a captain or commander.
3. “The City did not provide us the video.”


DOJ is correct that the City did not produce the video. This was an
oversight that occurred because video (and photos) is kept in DIMS and
not with the AAR. The City would like to discuss this with DOJ and asks
that going forward, DOJ make supplemental requests if they identify
missing materials so that the City may provide those materials.



The AAR notes that the video does not show the force. Specifically, the
AAR states, “Both videos did not capture the take-down, but it showed
18

what appeared to be the officers struggling to restrain him while on the
ground.”
Flash-Bang Grenades: In our collaborative review of Directive 1010.00 with PPA and the City,
discussed below, we learned that PPB has not been reporting deployments of flash-bang grenades
as uses of force unless an injury or complaint of injury resulted. Use of the flash-bang grenades like
any other force tool must be governed by Directive 1010.00 and meet the constitutional standard
for use of force. See Boyd v. Benton Cty., 374 F.3d 773, 779 (9th Cir. 2004) (assessing the use of a
flash bang grenade under the Fourth Amendment’s objective reasonableness test). PPB has now
agreed to amend its force reporting directives to include use of flash-bang grenades within structures.
The Parties have not resolved this issue, however. In our view, any use in close proximity to a
person, even outside, falls within this Agreement’s definition of force and must be reported.
The City and DOJ are close to a final agreement on the wording of Directive 1010.00’s treatment
of FSDDs. All use of FSDDs that occur indoors will be reported as force, and certain uses outdoors
constitute reportable force.
Still Pending Policy Revisions: Also contributing to our finding that the City is only in partial
compliance with Paragraphs 66 and 67 is the needed, but still unresolved revision to Directive
1010.00. In our prior report, we found that the City attempted to change its force policy first by a
press release and then by a subsequent “nunc pro tunc” order. We found this insufficient to provide
adequate direction to officers. During this compliance period, we have worked with the City
Attorney’s Office, PPB, PPA, PPCOA, and the Compliance Officer, to review PPB’s proposed
revisions to the force policy. PPB has made substantial course corrections in this process, and we
anticipate that a new suite of force policies—with accompanying SOPs for specialty units and
munitions—will better address the need for clear direction that we identified in our prior
compliance assessment report. Until then, PPB is providing officers with conflicting guidance.
Officers must always abide by Directive 1010.00. But, now, officers also must follow interim orders,
guidance on new state laws, and applicable temporary restraining orders not yet incorporated into
policy. Accordingly, until the inconsistencies and irregularities of these multiple documents coalesce
into final, approved policies, the City cannot re-achieve substantial compliance.
“. . . until the inconsistencies and irregularities of these multiple documents coalesce into
final, approved policies, the City cannot re-achieve substantial compliance.”
PPB’s use of executive orders to correct conflicts that arise due to legal changes is appropriate, and
should not be a basis for finding the City in only partial compliance. DOJ is familiar with PPB’s
policy revision process, which is long and involved, including two rounds of universal review and,
in the case of Settlement Agreement-related directives, intensive review by DOJ and COCL. To be
responsive to changes in the law (for example, through court TROs or state legislation), PPB must
issue executive orders in the interim to ensure that officers follow the law pending a change in
policy. Directive 010.00 Section 12 specifically grants the Chief or designee the authority to
temporarily suspend portions or the entirety of a directive when an operational need requires such
action. That temporary suspension is authorized through a Special (or Executive) Order issued
Bureau-wide.
These Special Orders are issued specifically because the new law is inconsistent with the existing
policies, and the orders call out which parts of a directive are suspended pending a policy revision.
PPB disagrees with DOJ’s assertion that this provides officers with “conflicting guidance”, as
officers are familiar with changing legal requirements with which they must adhere.
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and date when the form is completed. New Paragraph 188 requires the City to address this issue.
In the interim, the City has not demonstrated compliance with the timeliness requirements of this
paragraph; reports that we reviewed did not include a narrative entry in the open text boxes of the
existing form to indicate when the FDCR was complete or revised. Accordingly, the City did not
present evidence of compliance with Paragraph 69(a).
“In the interim, the City has not demonstrated compliance with the timeliness
requirements of this paragraph.”


DOJ has twice found the City in substantial compliance on this paragraph, although
the FDCRs did not capture the time and date when the form is completed. It is unclear
to the City why DOJ would now assume that FDCRs are not timely completed and
that the City is not substantially complying with Paragraph 69(a).



Additionally, DOJ and the City agreed to Section XI’s Paragraph 188 to ensure that
data, including time and date, are captured on FDCRs in the future.

Some FDCRs Lack Full and Candid Accounts: Most of the FDCRs that we reviewed for this
compliance assessment period appeared to provide more or less fulsome accounts to supervisors.
However, FDCRs from some crowd control events were not complete or candid because they did
not accurately or fully describe the force. In Case 21-34006, two witness officer reports were
identical copies, not individual “candid” accounts as required. Paragraph 69(b). Additionally, during
this compliance period, we observed several FDCRs from 2020 go through the administrative
investigation process, which provided less than candid accounts about the conduct of involved
officers or collateral uses of force.


DOJ provides one example of a report that is, arguably, not fulsome. While it is
important to address concerns, even with one report, the City did not understand that
one instance of failure would be the basis for finding the City no longer in substantial
compliance.



FDCRs from 2020 were provided to DOJ for the 2021 report where DOJ found the
City out of substantial compliance in several areas. Again, it is important to point out
and address areas of concern (the City does not know which additional FDCRs are
criticized as lacking candor, so cannot respond specifically to address this concern).

Officer Incapacitation: Two of ten officer-involved-shooting incidents that occurred during this
compliance assessment period raise questions about the City’s compliance with Paragraph 69(c) and
Directive 1010.10 – Deadly Force and In-Custody Death Reporting and Investigation Procedures,
available at www.portlandoregon.gov/police/article/656780.10
On July 20, 2021, a PPB member used lethal-level force in shooting a subject who was in a
convenience store (Case 21-199178). The store clerk had called 911 when the subject ate food
without paying and sat down on the floor refusing to leave. Two PPB officers responded. The
subject broke a wine bottle on the floor. Armed with the neck of the bottle, the subject approached
the officers. One officer shot his firearm. The other twice deployed a Taser. The witness officer
(who deployed the Taser but did not fire his gun) refused to provide a witness statement at the time

10

These events also implicate the City’s compliance with Paragraph 125.
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of the incident, citing through his attorney the stress of the incident and off-duty stresses. The
witness officer also should have completed the FDCR for the Taser use before the end of shift.
Directive 1010.00, Section 11.1.4 specifically provides that members involved in force should
submit their FDCR, “unless incapacitated.” In this one instance, the determination was made that
the officer’s distress at the time was indeed incapacitating and that it would be inappropriate and
ineffective to require him to write his FDCR and participate in a witness interview. This issue is also
addressed more fully infra in the Accountability Section, ¶ 126.
We asked the City to explain the lack of a timely statement from the witness officer. The City
excused the witness officer by reading Directive 1010.10 to give PPB discretion to direct (or not
direct) the witness officer to provide a statement. Specifically, the City relied on the “subject to”
language:
2.1.2.4. Witness officer(s) shall also be subject to on-scene interviews to discuss the incident
with detectives. They shall provide a full and candid account of the use of force event.
The City interprets “subject to” as optional, not mandatory.
“The City interprets “subject to” as optional, not mandatory.”
When this section of the policy was drafted, the term “subject to” was discussed, and PPB’s intent
was that the term provide some discretion for detectives to make the determination about the
interviews. Note the mandatory language used in section 2.1.2.2, “witness member(s) shall give an
on-scene Public Safety Statement,” compared to the language of 2.1.2.4., “[w]itness officer(s) shall
also be subject to on-scene interviews to discuss the incident with detectives.” The City does not
consider these on-scene interviews optional as the DOJ writes but did intend that in rare occasions
– such as this incident – a Homicide Sergeant would have the discretion to evaluate whether an
immediate interview of a distressed witness was necessary and/or effective.
We disagree. Even if the City were correct, and policy permitted the witness officer not to give a
full and candid account of the deadly force event while on scene, two other concerns arise. First,
the City’s response indicates that PPB members discussed the policy requirement for a witness
officer interview while on scene. But the City’s response omits the fact that the IPR Director was
on scene and objected to forgoing the witness officer interview. Second, the detective’s report from
the night of the shooting records that the witness officer refused through his attorney to submit to
an interview, but nonetheless agreed to “a brief walkthrough.” We do not know the extent of the
discussion on the walkthrough, though, because the detective’s report does not report any
information gained from the walkthrough.
The second officer-involved shooting occurred on December 24, 2021, when a PPB member used
lethal-level force when a stolen pickup truck rammed the officer (2020-B-0066). The involved
officer suffered serious injuries that amounted to physical incapacitation at that time and for some
time later. However, the documentation provided to us failed to identify the justification for the
length of the delay in conducting the interview. PPB did not interview the involved officer until
February 10, 2021—a length that limited the utility of the officer’s statement as the passage of time
clouds recollection . Directive 1010.10 contemplates incapacitation of the involved officer:
2.2.5.1. The PSD Captain or designee shall ensure that the involved member(s) provides a
compelled statement as soon as practicable, but no later than within 48 hours of the event,
unless the member is physically incapacitated and unable to provide a statement.
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The file provided to DOJ contained an email which was supposed to have an attached letter from
the officer’s attorney, but did not. Accordingly, it is unclear why the physical incapacitation to
provide a statement lasted for such an extensive period of time.
This is another example where the City wishes the DOJ had followed up with questions. The PRB
file did include the letter from the officer’s attorney, which was listed as Exhibit 7. The officer was
grievously injured in this incident, and as a result was out on protected leave and
.
incapacity did last for an extended
period of time. See the discussion regarding Paragraph 125 below for further information.
These two events show the need for PPB to both adhere to existing Directive 1010.10, which is
incorporated into the Agreement, and clarify what evidence is necessary to document incapacitation.
Force Used in Coordination with an Outside Law Enforcement Agency: An officer-involved
shooting with an outside law enforcement agency also implicated the City’s compliance with this
paragraph. PPB must adhere to this Agreement and its force policies, whether acting on its own or
in concert with another agency.
On January 26, 2022, a PPB officer deployed a 40mm round in an incident in which a deputy from
a different jurisdiction used deadly force. See Ryan Haas, et al., “Clackamas County sheriff’s deputy
shoots and kills man after traffic pursuit into Portland,” Jan. 27, 2022, available at
www.opb.org/article/2022/01/27/clackamas-county-sheriffs-office-shoots-and-kills-personafter-traffic-pursuit-into-portland/. On January 29, 2022, we asked the City to produce the AAR
for the 40mm use within 72 hours, as required by PPB policy. PPB acknowledged that although a
PPB officer did not use deadly force, “this incident was considered a category 1 force event.” Email
from CMDR J. Bell to J. Geissler, Feb. 2, 2022. As of the release of this report, that investigation
is still ongoing. This incident illustrates the need to timely categorize a use of force and promptly
apply the appropriate PPB directive. In a Level 1 force event, PPB must comply with all
requirements of Directive 1010.10, e.g., call outs to the scene, communication restriction orders,
walk throughs, public safety statements, etc. If PPB did not treat this as a Level 1 use of force, then
PPB should have completed the AAR within 72 hours and met the other on-scene investigatory
and review requirements of Directive 1010.00.
This was a rare situation, and its unclear why this single instance formed a basis for a finding of only
partial compliance. That being said, it did serve as a catalyst for determining how best to approach
this type of situation in the future. This incident involved use of deadly force by another jurisdiction,
and they were the appropriate authority for the administrative investigation. A PPB officer used less
lethal force, and PPB is the appropriate investigating authority for that use of force. The Directive
did not contemplate this situation, and the 1010.10 requirements are mostly inapplicable in an
instance where the deadly force occurs by another jurisdiction’s law enforcement member. As an
example of how Dir. 1010.10 is inapplicable, PPB cannot issue a Communications Restriction Order
to an outside officer, and in this case PPB members did not witness the use of deadly force. PPB
agrees with DOJ that this was not a Category 1 use of force by a PPB member. PPB will not classify
another jurisdiction’s use of deadly force as a Category 1 force event in the future and instead will
ensure that the AAR is completed within 72 hours if/when such a rare circumstance arises again.
In sum, we agree with the Compliance Officer’s assessment that the City is in partial compliance
with this paragraph. ECF 291-1, COCL Q4 2021 Report, at 26–27.
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recording events are not always interested in cooperating with police officers on the scene
by sharing photos or video, so it is possible it was not provided to PPB. The City does not
recall that DOJ requested information about this event before the publication of this report.
Paragraph 70(b): Overall, PPB’s referrals to PSD had mixed results, thus not reaching substantial
compliance. In Case 21-122336, the PPB supervisor’s notice to PSD added a causal justification
inconsistent with the reported facts of a canine bite. PPB cannot be said to comply with the
notification to PSD in that instance, when the notification minimized the interaction, and the
supervisor who should serve as a check on the reasonableness of using force instead supplemented
the officer’s justification. As discussed above, the PPB supervisor added a causal justification for
force not found in the officer’s reported facts, “[The Canine] bit the suspect when the suspect
refused to surrender.” May 7, 2021 email “Fw: K9 Bite Force Notification PPB #21-122336 –
Allegation of Officer criminal misconduct.”
“PPB supervisor’s notice to PSD added a causal justification inconsistent with the reported
facts of a canine bite. PPB cannot be said to comply with the notification to PSD in that
instance, when the notification minimized the interaction, and the supervisor who should
serve as a check on the reasonableness of using force instead supplemented the officer’s
justification.”


This incident is discussed in length above. The supervisor’s notification to IA was consistent
with the FDCR and AAR in this case and served as intended: summarizing why the force
was used and the circumstances surrounding it. A supervisor who learns additional
information during the AAR process may (and should) share this with IA. The circumstances
of this case revealed by the after action investigation demonstrated that the K9 was applied
with a bite command only after the suspect’s failure to surrender to multiple prior commands
and force warnings. The supervisor’s notification to IA was not intended to suggest that the
suspect was given another, final opportunity to surrender between the time he was located
by the K9 and the time that he was bitten. The notification initiates IA’s obligation to do its
own due diligence and obtain information to make a determination as to a potential policy
violation.

“. . . PPB’s referrals to PSD had mixed results . . “


This assertion, without more, does not demonstrate a lack of substantial compliance with
Paragraph 70(b). The notification to PSD occurred, which is consistent with the
requirements of this paragraph.

As another example, PPB reported to their Detective Division possible criminal conduct in
member(s)’ use of force. PPB indicated that it would open an administrative investigation of the
allegation, but would let that process determine whether to investigate criminally. Commendably,
PPB executives noted that should the administration process lead to a criminal investigation, PPB
would “look to have an outside agency take that piece.” AC J. Resch email Dec. 1, 2021. However,
even though a neighbor reportedly recorded the underlying interaction, the PPB file did not include
any video.
If DOJ had raised this concern, the City would have investigated it and responded. It is possible the
video was not provided to PPB, or it may be stored in DIMS and was not attached to the AAR.
Paragraph 70(c): We could not fully assess whether PPB adequately secured medical care because
in many cases the City did not produce photographs of injuries. However, based on PPB’s written
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There were many issues that arose during the protests in 2020. While the supervisory checklist may
have proven inadequate for the significant crowd control events of 2020, the checklist is more than
adequate for the vast majority of instances in which force is used. Further, DOJ found the City in
substantial compliance for Paragraph 72 in 2020.
PPB policy designates the AAR form as the checklist to ensure supervisors carry out their force
investigation responsibilities. Dir. 1010.00, Procedure Par. 13.2. We previously found this
sufficient. See ECF 158-1, DOJ 3rd Periodic Compliance Assessment Report, at 13–14; ECF 1951, DOJ 4th Periodic Compliance Assessment Report, at 14. However, we also advised that the
checklist did not always result in critical analysis of force or demonstrate that supervisors conducted
fulsome investigations of force used during crowd-control events. Id. We now know that the City
knew the checklist was not and could not be followed in some circumstances. The insufficiency of
the checklist is evident in the Force Inspector’s July 9, 2020 training—not shared with DOJ until
January 14, 2022—that highlighted AARs not adequately assessing the number of rounds used,
justification for each round, whether supervisors showed up on the scene, and whether photo or
video evidence existed.
The City considers this event a good-faith effort at identifying problems and making an immediate
course correction. Weeks into the 2020 protests, when the Bureau was struggling to keep up with
the FDCR and AAR requirements, the Force Inspector noted flaws in the sergeants’ AARs and
use of the checklist. Assistant Chief Resch brought in the Force Inspector to provide an assembled
group of officers with additional guidance with this presentation. The Force Inspector called
attention to the challenges noted above and encouraged them to do better.
Still, PPB did not revise the checklist during this compliance period.
The City added additional drop-down menus to the checklist as of February 4, 2021, to provide
for different types of munition use in crowd control scenarios.
Accordingly, we disagree with the Compliance Officer’s assessment that PPB is in substantial
compliance with this paragraph. See ECF 291-1, COCL Q4 2021 Report, at 29–30.
The COCL has consistently found the City in substantial compliance with Paragraph 72, as has the
DOJ. Indeed, DOJ found the City consistently in substantial compliance from August 2016 until
this Compliance Assessment – including during the events of 2020 when the DOJ now asserts the
checklist proved to be inadequate.
The Parties negotiated remedies for the asserted breach of 2020 – and the adoption of Section XI
should be sufficient to address the concerns from 2020.
PPB is currently exploring revisions to Directive 1010.00. The Parties are discussing the policies
governing use of force and force reporting with the PPA and Compliance Officer, and the public
will be able to provide input through the Universal Review Process. We anticipate addressing
revisions to the AAR form in this process, and the City being able to demonstrate an adequate
review and revision of the checklist when the policies are approved pursuant to Paragraph 166.
73. PPB shall revise its policies concerning chain of command reviews of After Action Reports, as
necessary, to require that:
a. EIS tracks all Directive 940.00 comments, findings and corrections;
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As discussed below, the audit’s design was adequate, consistent with past practice, and incorporated
the Compliance Officer’s input and that of DOJ. This audit is a quantitative audit and is separate
and apart from the Force Inspector who is responsible for performing a qualitative review of the
FDCRs and AARs. If DOJ has ideas they want to share, PPB is open to listening to them.
73(b)-(d): We reviewed numerous AARs that either worked their way through PPB or originated
in this compliance period. We have not yet seen a concerted effort to hold accountable supervisors
in the chain of command for inadequate reports and analysis, including PPB managers who
repeatedly justified uses of force against a person based on actions of others. PPB also did not take
steps to hold accountable any shift or precinct commander who permitted deficient investigations.
Paragraph 74(d). As an example, we identified for the City a PPB supervisor’s faulty analysis of the
Graham and policy standards. ECF 286-3, PRB Letter, Mar. 23, 2021. But the City took no steps
to hold the supervisor accountable, a continuing failure to comply with this paragraph. Indeed,
another senior supervisor who we identified to the City as conducting objectively deficient
investigations received a significant promotion. Our concerns were a basis for our notice of
noncompliance, which the City resolved by agreeing to Section XI – Addendum of Additional
Remedies. New Paragraph 192 addresses these issues by requiring the City to identify and hold
accountable the high-level supervisors—ranked Lieutenant or above—who: (a) trained officers to
believe they could use force against individuals during crowd control events without meeting the
requirements of PPB’s general force policy; (b) served as incident commanders and directed or
authorized any officer to use force in violation of PPB policy, or who failed to ensure that FDCRs
and AARs were completed as required by policy; and (c) the Commanders and above who failed to
timely and adequately clarify misunderstandings and misapplications of PPB policy (including this
Agreement) governing the use, reporting, and review of force during the crowd control events
starting on May 29, 2020, and ending on November 16, 2020.
As the report notes, the concerns of 2020 were the basis for DOJ’s notice of non-compliance
leading to Section XI. The remedy of Paragraph 192 directly addresses these concerns.
73(e): PPB has infrequently sustained uses of force as not complying with policy—even when we
identified out-of-policy force for PPB. But, applying Paragraph 73(e)’s requirement specifically to
the uses of force PPB has sustained during this compliance period, we assess PPB as only partially
compliant. In this assessment period, PPB frequently misapplied the current discipline guide during
the accountability process, PPB did not apply policies to hold officers accountable as it should, and
the City voluntarily expunged the records of officers who were appropriately disciplined.
Accordingly, the City has not imposed “appropriate corrective action” required by Paragraph 73(e).
As addressed infra, Section VIII, the City did not expunge records of officers who were appropriately
disciplined; only one grievance was granted out of numerous ones that were filed.
73(f): As we described above, supervisors repeatedly asserted that RRT members were trained—
incorrectly—to apply PPB’s crowd control policy over the requirements of Directive 1010.00. We
find this justification inadequate. Training cannot necessarily trump unambiguous policy
requirements. Regardless, if PPB supervisors believe RRT was mis-trained, they have a continuing
obligation to take corrective action, to notify the Inspector, who must work with the Chief to
“ensure that PPB timely conducts necessary training and that PPB timely resolves policy, tactical,
or equipment concerns.” Paragraph 73(f). None of that happened. See infra Section IV. We
repeatedly encouraged PPB to train RRT—before RRT members resigned en masse following one
member’s criminal indictment. Critical policy concerns took more than a year to resolve. Training,
tactical and other concerns will be part of the City’s implementation of new Paragraph 189.
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B.

Compliance Audits Related to Use of Force

74. In consultation with the COCL, the Inspector, as part of PPB’s quarterly review of force, will audit
force reports and Directive 940.00 Investigation Reports to ensure that:
a. With respect to use of force generally:
i. reports describe the mental health information available to officers and the role of that
information in their decision making;
ii. officers do not use force against people who engage in passive resistance that does not
impede a lawful objective;
iii. when resistance decreases, officers de-escalate to a level reasonably calculated to maintain
control with the least amount of appropriate force;
iv. officers call in specialty units in accordance with procedure;
v. officers routinely procure medical care at the earliest available opportunity when a subject
is injured during a force event; and
vi. officers consistently choose options reasonably calculated to establish or maintain control
with the least amount of appropriate force.
b. With respect to ECW usages:
i. ECW deployment data and Directive 940.00 reports are consistent, as determined by random
and directed audits. Discrepancies within the audit should be appropriately investigated and
addressed;
ii. officers evaluate the reasonableness and need for each ECW cycle and justify each cycle;
when this standard is not met, this agreement requires supervisor correction;
iii. officers are universally diligent in attempting to use hands-on control when practical during
ECW cycles rather than waiting for compliance; and
iv. officers do not attempt to use ECW to achieve pain compliance against subjects who are
unable to respond rationally unless doing so is reasonably calculated to prevent the use of a
higher level of force.
c. With respect to use of force reporting, the reports:
i. are completed as soon as possible after the force incident occurs, but no later than the
timeframes required in policy;
ii. include a detailed description of the unique characteristics of the event, using common
everyday language, sufficient to allow supervisors to accurately evaluate the quality of the
officer’s decision making and performance;
iii. include a decision point description of the force decision making;
iv. include a detailed description of the force used, to include descriptive information regarding
the use of any weapon;
v. include a description of any apparent injury to the suspect, any complaint of injury, or the
absence of injury (including information regarding any medical aid or on-scene medical
evaluation provided);
vi. include the reason for the initial police presence;
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vii. include a description of the level of resistance encountered by each officer that led to each
separate use of force and, if applicable, injury;
viii. include a description of why de-escalation techniques were not used or whether they were
effective;
ix. include whether the individual was known by the officer to be mentally ill or in mental
health crisis;
x. include a general description of force an officer observes another officer apply; and
xi. demonstrate that officers consistently make diligent efforts to document witness
observations and explain when circumstances prevent them from identifying witnesses or
obtaining contact information. Reports will include all available identifying information for
anyone who refuses to provide a statement.
75. In consultation with the COCL, the Inspector shall audit force reports and Directive 940.00
investigations to determine whether supervisors consistently:
a. Complete a Supervisor’s After Action Report within 72 hours of notification;
b. Review all use of force reports to ensure they include the information required by this
Agreement and PPB policy;
c. Evaluate the weight of the evidence;
d. Use a “decision-point” approach to analyze each use of force;
e. Determine whether the officer’s actions appear consistent with PPB policy, this Agreement, and
best practices;
f. Determine whether there was legal justification for the original stop and/or detention;
g. Assess the incident for tactical and training implications, including whether the use of force may
have been avoided through the use of de-escalation techniques or lesser force options;
h. Determine whether additional training or counseling is warranted;
i. Implement corrective action whenever there are material omissions or inaccuracies in the
officers’ use of force report, and for failing to report a use of force, whether applied or observed;
j. Document any non-disciplinary corrective action to remedy training deficiencies, policy
deficiencies, or poor tactical decisions in EIS;
k. Notify PSD and the shift supervisor of every incident involving an officer’s Serious Use of
Force, and any Use of Force that could appear to a reasonable supervisor to constitute misconduct;
and
l. Notify the Detective Division and shift supervisor of every force incident in which it could
reasonably appear to a supervisor that an officer engaged in criminal conduct.
76. In consultation with the COCL, the Inspector shall conduct a quarterly analysis of force data and
supervisors’ Directive 940.00 reports designed to:
a. Determine if significant trends exist;
b. Determine if there is variation in force practice away from PPB policy in any unit;
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reviews all the FDCRs and AARs generated by crowd control. (The periodic force audits, in
contrast, always randomly sample a percentage of force reports.)
For 2020, PPB consulted with COCL and DOJ and reached an agreement to audit 20 percent of
the nights of protest (35 of 173) related to the murder of George Floyd (the operational period ran
from the evening into the following calendar day). PPB used force in just over half of the nights of
protests, and the 35 nights audited included 18 in which force was used. The audit also included
review of all FDCRs and AARs from seven crowd control events that were unrelated to the George
Floyd protests.
This methodology was consistent with best auditing practice and developed in consultation with
COCL and DOJ.
Finally, when DOJ first raised this concern just weeks before this Compliance Report was due and
months after issuance of the audit, the City asked DOJ to consult with the Inspector General and
the audit team to discuss any concerns. The City was interested in trying to resolve the concerns. It
is unclear why DOJ failed to follow up on this.
PPB’s 2020 Crowd Control Audit: We previously stated that “the lack of prompt supervisory
force investigations of crowd-control events is likely to deprive the upcoming force inspector’s audit
of necessary data. We will assess the sufficiency of that audit in a future compliance assessment
report.” ECF 236-1, DOJ 5th Periodic Compliance Assessment Report, at 17. PPB eventually
presented a 2020 crowd control force audit that does not comply with this Agreement. PPB did
not conduct a self-critical assessment, propose corrective action recommendations, or provide the
necessary data for the EIS or for group-level comparisons between units. PPB, “2020 Crowd
Control Audit Results,” undated, available at www.portlandoregon.gov/police/article/799620
(hereinafter 2020 Crowd Control Audit Results). PPB designed and performed the audit without
consulting with the Compliance Officer, in violation of this Agreement. Paragraphs 74–77.
See the City response above.
PPB routinely audits force used during crowd control events at year’s end, rather than as part of its
quarterly audits. On January 19, 2021, we asked PPB for its force audit for crowd control in 2020.
PPB did not have one.
As discussed above, PPB consulted with COCL. Also, PPB annually audits crowd control events
separately from its force audit. In past years, PPB has produced those audits in the spring, typically
in April or so. To fault PPB for not having a crowd control audit less than three weeks after year’s
end – January 19, 2021 – ignores the reality of the after action review process. The audit cannot
commence until 28 days after the close of the year so as to ensure it captures all AARs that may still
be working their way through the process. PPB discussed the 2020 crowd control audit with both
DOJ and COCL early in the year and notified them that it would not be made available until the
fall at the earliest, due to the volume of force events.
PPB eventually produced its 2020 crowd control force audit to the Compliance Officer and DOJ
on December 15, 2021—more than a year after PPB determined the 2020 protests finally ended on
November 16 2020. On December 14, 2021, we asked PPB to explain the delay in writing. In
January 2022, PPB cited the volume of force being reviewed and lack of personnel to perform the
audit. Yet this Agreement requires that the City provide, “necessary support and resources to enable
PPB to fulfill its obligations under this Agreement.” Paragraph 7. PPB also asserted a laudable
position given the lack of resources:
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Expediency should not be the priority when auditing our Crowd Control Events. The
Force Inspectors Office and Audit Team want to complete as thorough and accurate an
audit of our events as possible, especially given the intense scrutiny given to Crowd
Control and our desire to be as transparent as possible.
PPB’s delayed audit did not meet those worthy goals for at least five reasons.
First, PPB did not post the audit until after May 6, 2022, when DOJ specifically asked the City to
do so. This Agreement requires “All PPB audits and reports related to the implementation of this
Agreement shall be made publicly available via website and at PPB, IPR, City Hall, and other public
locations. Audits and reports shall be posted on PPB’s website.” Paragraph 155.
Second, the audit findings lack credibility. PPB gave itself an overall compliance rate of 96%. Even
ignoring force policy requirements and assessing only the reporting requirements of crowd control
policy,11 as PPB designed its audit to do, a 96% compliance rate is inconsistent with the City’s
acknowledgement that it did not complete timely AARs or conduct full interviews and investigations
of force during the 2020 protests. See Dir. 635.10, Procedure Par. 13.1.1 (requiring that the Incident
Commander “Write an After Action in accordance with Directive(s) 905.00, Non-Force After
Action Reporting, or 1010.00, Use of Force, if force was used”); see also Dir. 635.10, Par. 13.3.4
(requiring the supervisor to “write an after action of any force used by the squad in accordance with
Directive 1010.00, Use of Force, during the incident”).
The audit findings – objectively prepared by professionals with a master’s degree or Ph.D. and with
law enforcement auditing credentials, under an approved methodology – is credible and performed
the audit it was intended to do. The audit found more than 200 deficiencies and is entirely consistent
with the City’s acknowledgements about the George Floyd protests. Again, this audit is quantitative,
and it is the Force Inspector’s job to assess the quality of the FDCRs and AARs.
Third, the audit did not qualitatively assess PPB’s force. The audit consisted mainly of checkboxes
regarding the reporting requirements of Directive 635.10. This Agreement requires that audits make
qualitative assessments to ensure force is not used against people who passively resist (Paragraph
74(a)(ii)) and the least amount of appropriate force possible is used (Paragraph 74(a)(vi)). Questions
23–25 of Survey Tool 3 are the only qualitative questions about the force used. See 2020 Crowd
Control Audit Results, at 23. Those questions do not independently assess whether force complied
with training, policy, law, or this Agreement. Rather the questions merely ask whether the AARs
found that the force was compliant. The net effect of this framing is to validate AAR findings without
scrutinizing the actual findings.
DOJ’s assessment faults the crowd control audit methodology and design, despite the consistency
of the 2020 audit with those of past years. These PPB crowd control audits have always been
quantitative. PPB force analysts conducting the audit have never been charged to independently
assess each incident of force and whether it complied with training, policy, law, or this Agreement.
That is the role of the AAR process.
The audit fails to qualitatively assess the force reporting requirements of Paragraph 74(b), the
characteristics of supervisory review required by Paragraph 75, the trend analysis and corrective
11

To be clear, the requirements of Directive 1010.00 apply. However, even if that policy did not
apply, PPB did not always comply with prohibitions of Directive 635.10. For example, paragraph 10.4
of the policy prohibits bringing a motor vehicle into contact with protestors, but at least one officer
did just that: www.youtube.com/watch?v=ZTJPBN u8O8.
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action required by Paragraph 76, or the adequacy of chain-of-command reviews required by
Paragraph 77. Had the audit done so, it could address the concerns we identified last year, including
the conflation of active and passive resistance, the reliance on sound truck warnings, the lack of
connection with incident action plans, and the lack of witness interviews. We laid out a roadmap
to identify these issues, and thereby improve outcomes, in our prior compliance assessment report.
Instead PPB’s audit asked a simple, binary question about chain-of-command review: “Does
command agree with the sergeant’s findings?” 2020 Crowd Control Audit Results, at 23.
Again, this is not the purpose of the crowd control audit, which was conducted consistently with
past years.
Fourth, the audit sought to validate the specific overreliance on a sound truck that the Compliance
Officer and DOJ agreed was not necessarily compliant. PPB devoted seven of 35 questions in its
“Survey 2” tool to sound truck warnings. 2020 Crowd Control Audit Results, at 14–16. None of
the questions asked about the specific issue the Compliance Officer and DOJ identified, i.e., did
PPB identify whether the warning was effective for the specific force event. Compare ECF 236-1,
DOJ 5th Periodic Compliance Assessment Report, at 9 (stating “LRAD announcements may be
valid warnings to the crowd generally, but as one reviewer aptly recognized in an AAR, members
should not assume that subjects heard the LRAD. See AAR package 0625-0626”).
“the audit sought to validate the specific overreliance on a sound truck”
The City disagrees with DOJ’s inference of improper motivation. The sound truck was listed as the
warning given. PPB officers were told that the LRAD, which is much louder than a face-to-face
force warning during a loud and chaotic event, was much more likely to be heard than the verbal
warnings from officer.
PPB designed the 2020 crowd control audit to validate its responses and overlook numerous
reporting deficiencies rather than critically assess the force that was used and the reporting processes
that failed, and attempt to learn from the experience.
This audit was designed as it has been in past years, and the City disagrees with this
mischaracterization of its motivations. To the extent DOJ has remaining concerns about the events
in 2020, the critical assessment called for in Section XI, Paragraph 189 is intended to address the
qualitative aspects of the 2020 crowd control events.
Reporting and Correcting Deficiencies: PPB has not produced an annual audit report as
required by Paragraph 76(e) for this compliance period or the prior. See PPB, “Force Audit
Reports,” available at www.portlandoregon.gov/police/72521. PPB provided a spreadsheet of
Force Inspector recommendations it has tracked since January 10, 2021. Though helpful, the
tracking tool appears incomplete. The list is extremely short and does not appear to address any
trend issues. When we found PPB in substantial compliance with the Agreement on January 10,
2020, the available data for Q3 2019 showed a force-to-custody rate of 3.3% (for non-crowdcontrol-related force events).
PPB, “Use of Force Summary,” available at
public.tableau.com/app/profile/portlandpolicebureau/viz/ForceAuditReport/Summary. Since
then, PPB has used force more frequently, including at a current rate of 5.4% of custodies based on
Q4 2021 data, and at a rate as high as 7% in Q2 2021. Id. This is a significant trend that should
have been identified and addressed. Also, the spreadsheet does not include a specific training issue
identified by a PPB supervisor in Case 21-175074. This was an ECW use that raised the issue of
the need for additional training on rearming a Taser before a second deployment.
A) The spreadsheet is different from than the audit report. The spreadsheet is a tracking system
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for the Inspector’s use for matters that have gone through the chain of command and have
been reviewed by the Force Inspector. This review is more qualitative in that it looks at the
Graham standard, potential policy violations, trends, training concerns, policy issues, and
whether a debrief is needed. In the force audit report, the Force Analysts review for
quantitative compliance -- that is whether the force reports did or did not address the
numerous points that are required to be contained in an FDCR or AAR under the Settlement
Agreement and the applicable policy.
B) The City also is concerned with the trend in force. The Force team found multiple possible
reasons for the increase in the ratio, namely that custodies have gone down, severe calls have
gone up, and force has remained the same. The Force team looks at this regularly – they
assess and analyze the trends quarterly and attempt to determine the basis for any changes
in the trends.
Audit Is Inconsistent with the Force Inspector’s Training Slide: On January 14, 2022, the
City’s legal counsel first disclosed to us a training provided by PPB’s Force Inspector—the same
person responsible for the audits—that is dated July 9, 2020.12 This training contained a number of
admissions that evidence a failure to collect adequate data for the audits that followed. “There are
several of these FDCR’s (sic) that make an auditor cringe when it comes to reporting force . . ..
Terms like deploying 30-50 rounds is problematic usage of our weapon systems. We need to have
a count of our munitions and justification for each round we are deploying.” The same training
acknowledged that baton usage reporting was inconsistent and included no reporting on some
reports. The Force Inspector’s statements indicate that PPB knew of problems that should have
been addressed in its December 15, 2021 audit of crowd control uses of force. Yet, PPB asserted
a 96% success rate in that crowd control audit. The audit is inconsistent with the Force Inspector’s
training. Accordingly, PPB’s largest and most consequential audit of this compliance period does
not evidence substantial compliance with Paragraphs 74–77.
The City acknowledged errors in 2020. The Force Inspector’s training slide acknowledged those
issues in 2020. The audit does not change this acknowledgement or the events and mistakes that
occurred. As discussed supra, the audit was designed with input from DOJ and COCL. This
quantitative audit, like those in prior years, served as a compilation of information. The audit report
was the result of a random sampling with a predetermined and agreed on approach for assessing
the information. The DOJ appears to suggest that the audit team should have come up with a new
design for the audit or done another sampling of cases so that it did not return with a 96% success
rate or somehow changed the results of the audit to better comport with the known and
acknowledged issues that occurred in 2020.
IV.

TRAINING

78. All aspects of PPB training shall reflect and instill agency expectations that officers are committed
to the constitutional rights of the individuals who have or are perceived to have mental illness whom
they encounter, and employ strategies to build community partnerships to effectively increase public
trust and safety. To achieve these outcomes, PPB shall implement the requirements below.

12

PPB is obliged to provide DOJ all force-related training materials pursuant to Paragraph 166.
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that the Training Division maintain training records and course materials for specialty trainings
(e[.]g. SERT, EDU, RRT, etc.),” available at www.portlandoregon.gov/police/article/666053.
We then focused on the planned Fall 2019 RRT training, also listed in the 2019 Training Plan.
PPB’s Compliance Coordinator memorialized our request in a June 12, 2019 email to an RRT
Lieutenant, forwarded to us on June 13, 2019, when the Compliance Coordinator disclosed that
PPB canceled the planned off-site training. PPB did not amend the 2019 Training Plan. On July
10, 2019, the Compliance Coordinator followed up with some information, but no course materials.
Though the Parties continued discussing RRT in our meetings, we provided PPB a written reminder
of our request for RRT lesson plans in a September 12, 2019 email. On Friday evening, September
13, 2019, PPB produced limited lesson plans. We reviewed them over the weekend. On Monday
morning, September 16, we asked by email for any other RRT training materials that existed. On
September 20, 2019, we returned extensive written comments on the RRT lesson plans, including
that the RRT training needed to comport with the Agreement’s force and training provisions. Both
in that email and in the comments to the attached lesson plans, we requested the slides and videos
that RRT would use. Ultimately, PPB produced certain lesson plans and three sets of slides. But,
PPB did not produce the problematic RRT slides until January 14, 2022.
Training’s Effect on Accountability: PPB has repeatedly asserted that RRT training instructed
members that they could use force based on PPB’s Directive 635.10, without following the
requirements of Directive 1010.00.14 However, in our September 2019 emails and the written
comments to the provided lesson plans, we stressed the need for the crowd control training to
follow Directive 1010.00, and to stress de-escalation. We stated, among other things: “Both the
lesson and the demonstrations must refer to and incorporate the approved use-of-force policy and
the crowd-control policy. The lesson plan should set forth this performance standard. This lesson
plan [also] implicates 1010.00 and 1010.10 for reporting requirements.”
The City agrees that Directive 635.10 does not supplant Directive 1010.00. However, the point is
not yet permeating into PPB as it should. Only recently, the written record of an accountability
case showed that the same RRT Lieutenant to whom we wrote in September 2019 about the
applicability of Directive 1010.00, served as an internal subject matter expert to justify use of force
circumventing Directive 1010.00. And an Assistant Chief disagreed with a contempt finding and
instead stated that an officer’s actions were consistent with training. The City must ensure that all
PPB members understand that the general use-of-force policy applies in crowd control situations.
“PPB has repeatedly asserted that RRT training instructed members that they could use
force based on PPB’s Directive 635.10, without following the requirements of Directive
1010.00.”


The City objects to this assertion that the City somehow accepted or condoned an
interpretation of Directives 1010.00 and 635.10 that was contrary to the plain language of
the Directives. Indeed, the City has not asserted that using “force based on PPB’s Directive
635.10, without following the requirements of Directive 1010.00” is acceptable. The very
first line of Directive 635.10 unequivocally states, “Directive 1010.00, Use of Force, governs
all uses of force, including in crowd management and crowd control situations.” This

On its face, the crowd control directive makes clear the preeminence of the force directive:
“1. Directive 1010.00, Use of Force, governs all uses of force, including in crowd management and
crowd control situations.” Directive 635.10, Procedure 1.
14
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mandate has been reinforced multiple times by Bureau leadership, and in extensive crowd
control training throughout 2021 and 2022, as described in detail infra. Inexplicably, DOJ
later states in the same section, “The City agrees that Directive 635.10 does not supplant
Directive 1010.00.” The City agrees with the latter assessment, but not the former.
“[A]n Assistant Chief disagreed with a contempt finding and instead stated that an officer’s
actions were consistent with training.”


The City submits that significant, relevant context is missing from DOJ’s statement
above. Although the Assistant Chief in question disagreed with the contempt finding, they
nevertheless upheld the same, stating “I have reviewed all of the files associated with this
case from both investigations related to this incident and I am controverting the
Investigator’s purposed [sic] and recommended findings.” The ultimate disposition of the
matter is relevant – the Assistant Chief upheld the Court’s findings.

“The City must ensure that all PPB members understand that the general use-of-force
policy applies in crowd control situations.”


As DOJ is aware, the City has already undertaken substantial measures to further reinforce
to members that “the general use-of-force policy applies in crowd control situations” –
including providing extensive training throughout 2021 and 2022 (discussed below), through
both the City Attorney’s Office and PPB’s Training Division, regarding the preeminence of
Directive 1010.00, even in crowd control situations.

The Previously Undisclosed RRT Training Materials: The City is currently investigating at
least one aspect of the RRT training, a slide depicting the “Prayer of the Alt Right”:

We await the outcome of that investigation to better understand the facts and context of the
presentation during training. We will likely have more to say about the slides and their effect on
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PPB after the close of the investigation. We note, however, an additional issue that the City advised
us is not part of its current investigation: improper characterization of legal justification for force.
The RRT training materials incorrectly portray the legal justification for force. The slides picture a
person standing with a sign as “active resistance”:

Chief Judge Marco Hernández found in Don’t Shoot Portland v. Portland, that the City was in contempt
for violating its own force directive during the 2020 protests for precisely this sort of inappropriate
justification. A specific issue was whether PPB was authorized to use impact rounds on persons
slow walking while holding a banner and refusing to let go of the banner. The judge found: “At
most, the record shows that the individual who was refusing to let go of their sign was engaged in
passive resistance.” Don’t Shoot Portland v. Portland, 503 F. Supp. 3d 1022, 1034 (D. Or. 2020).
Similar to this slide, a separate set of late-disclosed RRT training slides cited a case overruled by the
Ninth Circuit Court of Appeals, Headwaters Forest Def. v. Cty. of Humboldt, 1998 U.S. Dist. LEXIS
16953 (N.D. Cal. Oct. 26, 1998), which overstated the justification for use of chemical restraint.
Those same slides also cited cases from other judicial districts and another state, which are not
binding legal authority in Oregon. This training did not comply with Paragraph 78.
“[A]n additional issue that the City advised us is not part of its current investigation:
improper characterization of legal justification for force . . . a separate set of late-disclosed
RRT training slides cited a case overruled by the Ninth Circuit Court of Appeals,
Headwaters Forest Def. v. Cty. of Humboldt, 1998 U.S. Dist. LEXIS 16953 (N.D. Cal. Oct.
26, 1998), which overstated the justification for use of chemical restraint. Those same slides
also cited cases from other judicial districts and another state, which are not binding legal
authority in Oregon.”


The City notes that an administrative investigation into the “overruled law” training slides
was opened under Case No. 2022-B-0021 on July 12, 2022, by IA. The City also notes that
looking to legal authority from other jurisdictions is not per se improper – the law of other
jurisdictions, while not binding authority, can be persuasive and helpful. More importantly,
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the Training Division has put in place greater oversight, requiring not only submission of
materials for review well in advance of the proposed training date(s), but also requiring
review by the City Attorney’s Office when there are concerns regarding legal authority or
citations.
“Chief Judge Marco Hernández found in Don’t Shoot Portland v. Portland, that the City was
in contempt for violating its own force directive during the 2020 protests for precisely this
sort of inappropriate justification.”


DOJ fails to note in this section, and throughout its Compliance Assessment, that as
remedies for Judge Hernandez’s contempt findings in Don’t Shoot Portland v. Portland, 503 F.
Supp. 3d 1022, 1034 (D. Or. 2020), the City instituted a series of comprehensive trainings
related to crowd management throughout 2021. See id. at Docket No. 220 (March 16, 2021;
footnotes omitted):
The Court finds, however, that the following coercive sanctions are necessary to
obtain compliance with the Court’s Order:
1.
All RRT grenadiers and supervisors will receive nine hours of
training. At the training, representatives of the City Attorney’s Office will
review with the RRT grenadiers and supervisors the limitations on their use
of force at protests. This review will include a review of the Court’s finding
of civil contempt and video evidence of the incidents discussed therein, and
a review of the requirements of the Court’s Order and PPB Directive 1010.
All RRT grenadiers will receive training every six months.
2.

[...]

3.
PPB shall recirculate, through the learning management system,
copies of the Court’s Order and require that all PPB members certify that
they have read and understand each. Members will be invited to ask the City
Attorney’s Office any questions regarding these documents.
4.
The City will ensure that all sworn PPB members complete a threehour training regarding the use of force at protests by December 31, 2021.
The training will include video, examples, and scenarios from protests this
summer in Portland and around the country to assist officers in
understanding how to apply Directive 1010, including consideration of the
terms passive resistance, physical resistance, and active aggression.
5.
No RRT grenadier shall use an FN303 or 40MM less-lethal launcher
in connection with crowd control unless and until Defendant certifies to the
Court the following:
a. They have demonstrated an understanding of the Court’s
Temporary Restraining Orders and findings of contempt in this
case, including the ability to recognize and articulate a threat
without speculating and before utilizing less-lethal force.
b. They have knowledge about how many consecutive days a
grenadier should be engaged in civil unrest as a grenadier before
needing a break and can articulate such based on best evidence.
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c. They are aware of their responsibility under the City of
Portland’s rules to promptly prepare a report when they have
discharged their weapon.


Thus, DOJ’s repeated assertions throughout their Compliance Assessment that the City has
taken no remedial measures to address the crowd management events of 2020 or prior
training issues are factually inaccurate.
o The “TRO Paragraph 1 Training” for all RRT grenadiers and supervisors regarding use
of force at protests was completed on December 4, 2020.
o The City likewise conducted Bureau-wide “TRO Paragraph 4 Trainings” (use of force
at protests) two times per day, a morning and afternoon/evening session, from
September 1, 2021 to September 29, 2021.
o The “TRO Paragraph 5 Trainings” for all PPB members who use either the FN303 or
40mm less-lethal launchers in connection with crowd control events were provided
throughout 2021 as set forth in Docket Nos. 222 and 230 (annexed hereto), beginning
on March 24, 2021 (DOJ and COCL were in attendance) and continuing through April
28, 2021.
o The 2021 Fall In-Service Training contained several classes related to crowd control –
e.g., Force Reporting for Crowd Control, Procedural Justice in Crowd Control Events,
Mobile Field Force Review, and Use of Force at Demonstrations and TROs. DOJ
would presumably have been aware of all of these trainings as DOJ typically approves
all In-Service lesson plans in advance, and, indeed, DOJ was in attendance to observe.
o Additionally, the City Attorney’s Office also provided crowd control training in 2022 at
the Bureau’s Advanced Academy for new officers (“Use of Force at Demonstrations
Directives, TROs, & Legislative Update”) and the Sergeants’ Academy (“Public Order
Legal Considerations: Directives, TROs, & Legislative Update”), and is currently
working closely with the Bureau on developing a video for their Learning Management
System regarding crowd response.
o The City Attorney’s Office also has biweekly meetings with the Training Division to
assist with curriculum development for 2023 crowd control training for the Mobile Field
Force.
Thus, to summarily state that the City has undertaken no remedial measures with respect to
crowd control training following the 2020 protests is inaccurate.

Effects of RRT Training: PPB assigned grenadiers to be the “linebacker” for crowd control
response, whether by RRT or MFF. Grenadiers routinely used less lethal munitions in crowd
control responses both during this compliance period and before. Training materials for grenadiers
were important for our compliance assessment report. On March 29, 2021, PPB’s Compliance
Coordinator responded to our request for PPB grenadier certification lesson plans. PPB responded
that “they do not consider this a ‘training’ per se so there is no ‘lesson plan.’” Email from M.
Buckley to J. Geissler, March 29, 2021. In fact, after the City produced RRT training materials in
response to our December 14, 2021 request, we found that there had already been a FN303
qualification training from 2018 and 2019, with materials not previously shared with DOJ.
Before the planned 2021 grenadier classes, we advised PPB about these specific qualification classes:
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1. Qualification presupposes qualifying to use a weapon system in conformance with law
and policy. For example, PPB routinely provides firearms instruction at in-service
which provides law and policy guidance applicable to later firearms qualification. Also,
PPB provides CEW training on law and policy as part of annual in-service that
includes qualification on use of CEW. Here, PPB presents qualification independent
of law or policy guidance on use of FN303 launchers, 40mm launchers, and hand-held
riot control agents. This is insufficient. PPB should, at a minimum, provide a lesson
plan on the law and policy guidance for use of these weapons to accompany the
qualification—including the dos and don’ts of use. DOJ would like to review the
lesson plan in advance.
2. We note that the FN303 qualification potentially contradicts the training from the City
Attorney in response to Judge Hernández’ sanction order. Specifically, the FN303
qualification requires firing two rounds in repeated sets. However, the March 24, 2021
legal training instructed that, to comply with the order, officers must pause in between
FN rounds rather than fire volleys. The qualification is silent on this pause. At this
time, we do not opine on the proper tactical application of the FN303 launchers.
Rather we just note the potential contradiction. Indeed, the March 24, 2021 legal
instruction acknowledged a conflict with training in the statements: “I’m just giving
you legal advice but you should probably rely upon your training. I don’t want to give
you conflicting advice from your training.” PPB should clarify how it expects
grenadiers to behave before further confusing the topic.
Email from J. Geissler to M. Buckley, April 2, 2021. Without producing course materials, PPB
conducted an “FN303 Armorers class” on April 10, 2021, and merely removed “qualification” from
the class title, but otherwise went forward with the class on using the weapon.
“Qualification Courses” are generally tactical courses intended to teach and measure skills with
respect to the deployment of various munitions. The “use [of] a weapon system in conformance
with law and policy” is generally taught in a classroom setting, not on the range or in the course of
annual qualifications. As previously discussed (including at the meeting on July 26, 2022), however,
the City is committed to sharing all lesson plans with DOJ and COCL, and, as such, will also share
qualification lesson plans, if any, with DOJ and COCL. The City welcomes DOJ’s additional
questions regarding qualifications.
Remediating the RRT Training: Throughout this rating period, the City did not remedy the
poor training to RRT and its overall effect on the organization. As we said in our March 21, 2021,
and April 2, 2021 emails to PPB: “We want PPB to train its RRT members—as well as all Mobile
Field Force participants—as expeditiously as possible to address the issues that we identified in our
compliance assessment report. However, PPB must do so in a fashion consistent with the
Settlement Agreement, approved PPB policies, and the Constitution.”
PPB has not provided this training. The 2021 Training Plan identified needed RRT training. After
RRT resigned, PPB did not reconstitute the team. PPB did not train Mobile Field Force participants
on all of the issues we identified. PPB also did not revise its Bureau-wide training plan in light of
RRT’s non-availability. In the absence of effective remedial training, the offensive RRT slides
impose an unmitigated impact on the organization as a whole.
Factual Inaccuracy
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and training plan. In this compliance assessment period, though, there was no critical
assessment.”


The Parties negotiated a slate of remedies to address the City’s response to the 2020
protests. DOJ is aware that, during this compliance assessment period, the City was
actively engaged in soliciting proposals for the 2020 Critical Assessment. Indeed, on
January 19, 2022, the City sent a detailed memorandum to DOJ describing the two finalists
identified by the City to potentially serve as the independent consultants for the 2020
Critical Assessment, and seeking DOJ’s feedback. On February 2, 2022, DOJ provided
the requested feedback. A contract was executed with Independent Monitor LLC
thereafter. Thus, to continue to hold the City out of compliance, despite the negotiated
remedies, is perplexing.



Moreover, as discussed above, DOJ is in receipt of the Bureau’s 2021 Training Needs
Assessment, which is all that is required under the plain language of ¶ 79 and pursuant to
the Parties’ course of dealing under ¶ 3.

Additionally, PPB has not fully implemented its training plans for 2021 and 2022, or updated them
for changed circumstances. For instance, PPB planned to complete RRT training in April 2021. See
2021 Training Plan, at 17, available at www.portlandoregon.gov/police/article/798653. This was
an important step for remedying compliance concerns arising from crowd control responses. PPB
provided COCL and DOJ certain lesson plans and material for this planned training—much of
which was not even developed until we requested their production. We reviewed and critiqued the
material. PPB did not correct the material, but delayed the training. Then RRT members resigned.
PPB did not revise the training plan after this change.
Factual Inaccuracy
“PPB provided COCL and DOJ certain lesson plans and material for this planned training
. . . We reviewed and critiqued the material. PPB did not correct the material, but delayed
the training.”


The City strongly objects to DOJ’s assertion that the City did not revise the RRT training
materials to incorporate feedback from DOJ and COCL. Indeed, the City met with DOJ
and COCL for over nine hours on June 3, 4, and 10, 2021, to review the training
materials. Before the City was able to submit the revised materials to COCL and DOJ for
review, RRT resigned, and the training was cancelled (not delayed as alleged above).



The City would have been happy to provide a revised 2021 Training Calendar at DOJ’s
request, and it is concerning that DOJ would penalize the City for not doing so sua sponte.

Lastly, training plans cannot be viewed as compliant with Paragraph 79 when the Training Division
did not even know of all of the trainings given throughout the Division. The City recently admitted
that PPB has not complied with the requirement of Directive 1500.00, which requires that all
specialized unit trainings be approved by the Training Division. See email from CAPT C. Gjovik
Jan. 10, 2022. To re-achieve substantial compliance, the Training Division must inform annual
training plan revisions with a fulsome needs assessment that considers all inputs required by this
paragraph, and any crowd control analysis prepared by the outside entity pursuant to Paragraph 189.
“The City recently admitted that PPB has not complied with the requirement of Directive
1500.00, which requires that all specialized unit trainings be approved by the Training
Division.”
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This is not an accurate statement, as the course and conduct of the Parties throughout
the Settlement Agreement. PPB is now ensuring that all trainings, including those for
specialty units, be approved by the Training Division. Captain Gjovik’s email
memorandum, set forth below in its entirety, reminds Bureau members that Directive
1500.00 must be followed in all instances (emphasis in original):
“I wanted to reach out to everyone and make sure everyone has the same
information surrounding the Training Division and our role in training events
conducted outside the division. As you may know, some RU’s schedule their own
blocks of training and are teaching their content without the assistance of Training
Division personnel. The Training Division supports this as long as the training
complies with Directive 1500.00 (SEE BELOW). I want to specifically point out
section 13. Section 13 discusses the requirements that must be fulfilled for RU’s
outside of the training division to conduct their own training. This includes
development of lesson plans which must be approved by the Training Division 60
days prior to the start of training.
I know creating a lesson plan for your training can seem like a lot of extra work,
and is a task that is unfamiliar to most. Please reach out to one of us at the Training
Division. We are happy to help you navigate the process.
Take care,
-Chris
13. Precinct/Division Training:
13.1. Authorization:
13.1.1. Precincts/divisions may deliver proficiency or tactical training as authorized
by the Training Division .
13.1.2. In order to maintain training consistency throughout the Bureau, the
Training Division shall review and preapprove all precinct/division training.
Specifically, the Training Division shall be responsible for the review, approval,
scheduling, safety planning, recording, and reporting of precinct/division training.
13.1.3. Precincts/divisions intending to conduct training shall submit a training
plan through their RU Manager to the Training Division not less than sixty (60)
days prior to the first day of the training.
13.1.3.1. When exigent circumstances exist, RU Managers may request a waiver of
the (60) day requirement in writing to the Training Manager.
13.1.3.2. The Training Manager or designee shall review the training plan to ensure
all training comports with current policies and training doctrine.
13.1.4. In the event a training plan is denied, reasons for rejecting the training plan
shall be provided in writing.
13.1.5. RU Managers may appeal denied training plans through channels, to the
Chief of Police or their designee, in instances in which the RU Manager feels there
is a compelling need to present the training.”
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responds to crowd control and follow-up investigations. A search of PPB’s news releases since this
training does not show such a media event occurred. PPB appeared largely unwilling to
acknowledge in this training shortcomings with its crowd control response or lack of leadership
messaging internally and externally. Indeed, the procedural justice class instructed by a Captain of
training expressed the management view: “Again, 99% of the time we did it well.”
“The Assistant Chief promised that the PPB public information officer was planning a
media event to discuss how PPB responds to crowd control and follow-up investigations.”


The City is unable to respond to vague allegations such as this. Regardless, this is yet
another instance where the City is being penalized despite the negotiated Section XI
remedies – as a result of which the City retained an independent outside entity, pursuant
to ¶ 189, to conduct a Critical Assessment of the 2020 protests. To continue to find the
City out of compliance based on its response to the 2020 protests, which the City agreed
raised serious concerns, is, thus, confusing.

Inconsistent Interactive Exercises: Some portions of PPB’s classroom presentations included
interactive exercises as required by Paragraph 84(a). These included asking classes to respond to
videos showing other law enforcement agencies’ interactions. Unfortunately, for one video, one
legal instructor characterized an action as passive resistance, while another instructor in a later
session characterized the same action as more than passive. And for another video, one legal
instructor characterized the resistance shown as physical resistance while the other instructor in the
later session did not. Thus, different classes received different instruction in these instances. Also,
a separate part of the in-service training including a video of instruction from a PPB commander.
This contained useful information, but was not interactive. It would have benefited from exercises
like learning to fill in PPB’s incident action plan forms or AAR requirements.
“Thus, different classes received different instruction in these instances. Also, a separate
part of the in-service training including a video of instruction from a PPB commander.
This contained useful information, but was not interactive.”


Once again, it is extremely difficult for the City to respond to such vague allegations without
dates or references to specific subject matter or classes. Nonetheless, it appears that this is
yet another instance where the Parties could have resolved issues in real time, inuring to
the benefit of the City in its compliance and training goals. As DOJ is fond of saying, this
was yet another “missed opportunity to learn.”

Wellness Exercise Showed Strains in Relationship with Public: The same in-service training
included a wellness class that involved a class exercise consistent with Paragraph 84(a)(i)’s
requirement to instruct on ethical decision making and peer intervention. Officers broke into
groups of 3-4 people to talk about the work-related and personal challenges of policing in Portland
in 2020. Officers spoke to being ostracized in their places of worship or their children’s schools
whether or not the officers were part of PPB’s crowd control response. Officers called out PPB’s
managers for not “owning poor training, policy, and direction.” This cathartic session spoke to the
officer wellness programs that the Training Advisory Council and PCCEP have supported for PPB.
This is another instance where a positive development is being posited as a negative one –
specifically, the title of this paragraph “Wellness Exercise Showed Strains in Relationship with
Public” hardly comports with its ultimate conclusion: “This cathartic session spoke to the officer
wellness programs that the Training Advisory Council and PCCEP have supported for
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PPB.” Notably, as mentioned, PPB’s Wellness Program has been widely praised by TAC, BHUAC,
PCCEP, the PPB Community Academy, CAG, etc.
Medical Aid Training Continues to Save Lives: Paragraph 84(a)(iii) refers to medical care for
subjects injured during a force event. However, PPB has effectively trained officers to provide care
to all injured people regardless of who or what caused the injury. The training has saved lives in the
field. For example, in March 2022, PPB officers used a first aid kit to save the life of a gunshot
victim. PPB, “Portland Officers Save Life of Gunshot Victim (Photo),” Mar. 9, 2022, available at
www.portlandoregon.gov/police/news/search.cfm?id=412209&mode=read.
DOJ’s positive feedback regarding medical aid training is well-taken. However, the City fails to
understand how this particular feedback comports with DOJ’s seemingly contradictory assessment
for Paragraph 70(c) at page 15 of its Assessment – that DOJ is unable to ascertain whether the City
is providing adequate medical care for injured suspects due to lack of contemporaneous
photographs.
Legal Training Addressed Difficult Truths: An Assistant City Attorney routinely provides a
legal-updates training to PPB. In the September 2021 in-service training, this training addressed
difficult questions from students about justifications for uses of force in response to crowd control
events. Students acknowledged that they had “a chip on their shoulder,” and asserted that review
of a use of force in a crowd control incident would “ignore Graham [v. Connor],” and that PPB was
“applying 20/20 hindsight.” In response, as the instructor aptly analogized that even if a criminal
suspect is having a bad day, they are still guilty if they commit a crime; the conditions of the situation
go to mitigation in the penalty phase, but not the guilt or innocence of the act. So, too, the instructor
pointed out an officer’s lack of sleep will not make a use of force reasonable. These were tense
exchanges and the message was not always well received. But the instruction was accurate.
Force Inspector Failed to Resolve Lingering Force Issues: In contrast, the Force Inspector’s
instruction validated behavior and did not answer challenging questions from the class. The
Inspector validated use of LRAD for warnings, instructed that “guidance” with a baton is not force
without defining “guidance,” a term not defined in policy. The Inspector characterized as “best
practice” the counting of 40mm rounds used; this is short of the force reporting policy requirement
that officers justify each round in their reports. PPB instructed a later class of students to address
with the Force Inspector the issue of which Sergeant should review force reports for a crowd control
event. However, the Force Inspector’s class never addressed that issue. Accordingly, training did
not clarify the question of who is responsible for force reviews in crowd control events.
Supervisory In-Service: We reviewed and obtained from PPB significant changes to lesson plans
for the December 2021 supervisory in-service. We rely upon the Compliance Officer’s observation
of that training. Based on our review of the lesson plans and extensive discussions with PPB about
them, we agree with the Compliance Officer that the critical incident management lesson plan
crystalized an issue: PPB does not, but should, have a clear policy guiding incident management.
“PPB does not, but should, have a clear policy guiding incident management.”
Factual Inaccuracy
PPB does “have a clear policy guiding incident management” and DOJ/COCL assertions to the
contrary are not well taken. See PPB Directive 0700.00, Bureau Response to All-Hazards Using
the National Incident Management System (NIMs), available
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at https://www.portlandoregon.gov/police/article/766095. In fact, PPB’s policy adopts the
federal (FEMA) framework and guidance for incident management (emphasis added):
The Portland Police Bureau (PPB) has adopted the National Incident Management System (NIMS), as
developed by the Federal Emergency Management Agency (FEMA), to ensure effective and efficient
emergency response management for various threats and hazards, as well as planned and unplanned
events. NIMS provides the framework for how the PPB works with all levels of government,
non-governmental and private sector organizations, across jurisdictions to prevent, protect
against, mitigate, respond to, and recover from an incident.
PPB will utilize the Incident Command System (ICS), including incident action planning for
both planned and unplanned events. Consistent with the ICS, the Bureau will scale its
incident management based on the size of the event, from a routine police response to a
larger or more complex incident, such as a protest or natural emergency/disaster. An
Incident Action Plan (IAP) provides a concise and consistent means of capturing and
communicating overall incident priorities, objectives, strategies, and tactics for both
operational and support activities. Incidents must have an action plan. However, not all
incidents require a written plan. Most initial response operations are not captured with a
formal IAP; however, if an incident is likely to extend beyond one operational period,
become more complex, or involve multiple jurisdictions and or agencies, preparing a written
IAP will become increasingly important to maintain effective, efficient, and safe
operations. Using ICS for all incidents or planned events helps members improve and
maintain the skills needed for the large-scale incidents.
PPB members shall be required to know the principles of ICS and complete the necessary
training commensurate with their rank and position.
As FEMA’s Administrator stated regarding NIMS: “Perhaps more than any other homeland security
guidance, NIMS has always been, and continues to be, the product of practitioners, based on the
experience of emergency personnel who respond to incidents every day. As NIMS continues to
mature, its purpose remains the same: to enhance unity of effort by providing a common approach
for managing incidents.”
To the extent that DOJ has any questions about the Bureau’s adoption of the NIMS ICS framework,
the City is happy to discuss further.
ABLE Training: As we described above, the ABLE Training was a highlight of training during
this compliance assessment period. Specifically, ABLE’s subject matter spoke directly to Paragraph
83(a)(i)’s requirement for training officers on the importance and impact of ethical decision making
and peer intervention.
DOJ’s praise of the ABLE Training is well-taken and will be communicated to the Training
Division.
85. In consultation with the COCL, the Inspector shall audit the training program using the following
performance standards to ensure that PPB does the following:
a. Conducts a comprehensive needs assessment annually;
b. Creates a Training Strategic Plan annually;
c. Within 180 days of the Effective Date, develops and implements a process for evaluation of the
effectiveness of training;
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The following are the main sources used to inform the needs assessment.
Data Sources
Complaints: Independent Police Review reports, and additional analyses conducted by
IPR
Use of force data and analyses: including the Portland Police Bureau’s Force Audit
reports, Use of Force Summary reports, additional trend analyses conducted by the
Force Audit Team, data provided by the Professional Standards Division, OIS case
reviews, and the Training Division’s review of all investigated use of force cases
Officer injury data: including data from the Fire and Police Disability and Retirement,
and data from the Portland Police Bureau’s officer injuries log
Training evaluation processes: findings from learning assessments, skill performance
observations, survey data, and on-the-job outcome analyses that pertain to future
training needs
Collision statistics
Pursuit Report and data
Public Perceptions and Police Contact Data: DHM Reports, Portland State University
(PSU) studies, City Auditor reports, etc.
PPB and External Research Collaboration data: Findings from external researchers
such as PSU, COCL, University of Arkansas, and Washington State University studies
Crowd management specific: Use of force data, injury data, Incident Command Activity
Logs, public perceptions surveys, data pertaining to essential Bureau functions (e.g., call
and response time data), complaints, public comment data, offense data
Other Reports and Information Sources
The DOJ Agreement reports: including DOJ and COCL compliance reports and other
technical assistance reports
Information obtained from the Training Division’s attendance at national conferences,
external trainings, and agency visits
National literature on law enforcement training and published research
City Attorney’s Office Oregon and federal court case reviews
List of policy changes
Information regarding training needs is sent out for review and recommendations to
unit managers each year
DPSST for changes to the law enforcement maintenance certification requirements
External audit reports such as OIR reports
Community group reports pertaining to the Portland Police Bureau: such as reports
from the Training Advisory Council, Citizen Review Committee, Portland United
Against Hate and Coalition of Communities of Color, and League of Women Voters
of Portland
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Interviews / Discussions
Policy Team
Officer safety liaison
Training Division lead instructors
Inspector General
Independent Police Review Director
Internal Affairs management
Training Division management
Force Inspector and Audit Team
Crowd Management Incident Commander and Incident Management Team
Equity and Inclusion Office
Demonstration Liaison Program
Bureau Advisory Councils
Others as applicable to particular information needed: for instance, for the 2021 crowd
management needs assessment many others within and external to the Bureau were
consulted, the Bureau of Human Resources and BOEC have been consulted at times
The Training Division has gone beyond the DOJ requirements for the annual training needs
assessment to ensure it best captures the training needs for members, informs training planning,
and meets other standards for best practices. Some examples of this are as follows:
Inclusion of the maintenance certification requirements for law enforcement
Inclusion of the sections for the core law enforcement skills
The skill retention rate research
The DOJ Agreement lists several areas that need to be taken into consideration for
the development of the needs assessment. The Training Division conducts an
extensive review for many of these topics, utilizing multiple sources of information,
yearly trend analyses, collection of primary data, etc. for a more comprehensive
analysis.
Indeed, the City recently reported it had not been ensuring that PPB members comply with
Directive 1500.00. Specifically, the City had not enforced the policy that requires the Training
Division to review and approve all specialty unit trainings.
The City has also continued to train officers incorrectly on the initial version of this Agreement
from 2014, ECF 4-1, and not the revised versions from either 2018, ECF 171, or 2021, ECF 2621. For the pendency of this case, the City must ensure that all PPB officers read, understand, and
sign the terms of the current version of this Agreement. Paragraph 187 (“All PPB officers and
persons related to the implementation of this Agreement shall sign a statement indicating that they
have read and understand this Agreement within 90 days of the effective date of this Agreement.
Such statement shall be retained by PPB”).
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The City notes that the only significant modifications in the prior amendments to the Settlement
Agreement appear to be related to PCCEP, the timeline of CRC Appeals, and changing the directive
referred to for OIS reporting and review to the updated Dir. 1010.10. Accordingly, all of the
substantive provisions affecting the vast majority of Bureau members remained unchanged from
the initial version. The City thanks the DOJ for drawing the City’s attention to the fact that the
most recent Amended Settlement Agreement, dated April 29, 2022, was not posted to the Bureau’s
web site. That link has been updated, and on July 18, 2022, the following Bureau-wide email was
sent:
The Chief's Office published an Amended DOJ Settlement Agreement. All members will
need to log in to the PPB LMS, read the updates, and provide an electronic signature
acknowledging you have read the updates.
To complete the task, you will need to do the following:
1. Log in to your PPB LMS account
2. Go to My Transcript
3. Select the Launch button for Amended DOJ Settlement Agreement
4. Read the document and close the screen when done
5. Select the Mark Complete button
6. Select the Sign button
7. Provide your FIRST NAME, LAST NAME, and DPSST number to electronically
sign your acknowledgement of reading Amended DOJ Settlement Agreement and
select the Sign button
You have 30 days to complete this task. You must read the entire document before
providing your electronic signature for acknowledgement.
If you have any questions about how to navigate through the LMS, please contact
PPBTrainingDivision@portlandoregon.gov.
To re-achieve substantial compliance with this paragraph, PPB must also conduct another training
audit.
As discussed above, this is not a requirement of the Settlement Agreement and an insufficient basis
for a finding of non-compliance or partial compliance thereunder. Nonetheless, as DOJ, COCL,
and the City have agreed, the City will begin conducting another training audit in Q3/Q4 2022.
86. In consultation with the COCL, the Inspector shall gather and present data and analysis on a
quarterly basis regarding patterns and trends in officers’ uses of force to the Chief, the PPB Training
Division, and to the Training Advisory Council. The Training Division and Training Advisory Council
shall make written recommendations to the Chief regarding proposed changes in policy, training,
and/or evaluations based on the data presented. The Inspector shall also, in coordination with the
COCL and PSD, identify problematic use of force patterns and training deficiencies. The Chief’s
Office shall assess all use of force patterns identified by the Training Division and/or Training
Advisory Council and timely implement necessary remedial training to address deficiencies so
identified.
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justification and reporting of uses of force. The City did not provide the Inspector’s July 9, 2020
training to us until January 14, 2022, and apparently has not provided the information contained in
that training to TAC. Some relevant training slides include “problematic use of force patterns and
training deficiencies” that the Inspector should have shared with TAC:
The City submits that, as discussed above, “identify[ing] patterns or trends in crowd control uses of
force is not the primary purpose of the 2020 Crowd Control Audit – this is what the negotiated ¶
189 remedy, the 2020 Critical Assessment by an independent outside entity, will do.
In response to a DOJ request for all documents produced in civil litigation related to use of force
in 2020, the City produced a presentation by the then-new PPB Force Inspector on July 9, 2020,
several weeks into the 2020 social justice protests. By that time in the trajectory of the protests,
PPB was routinely calling in personnel from all three precincts to staff the nightly protests, and
supervisors were struggling to keep up with reporting. After reviewing the first waves of AARs and
FDCRs, the Force Inspector noted reporting deficiencies and quickly designed a “training” for
supervisors to correct these deficiencies. The City submits that this presentation by the Force
Inspector is a good example of the Bureau’s attempts to recognize deficiencies during the
unprecedented protest activity of Summer 2020, and attempt to remedy those deficiencies in real
time. The July 9th meeting with supervisors was intended to reinforce training and set forth the
process to be used during the ongoing protests.

Finally, the Inspector’s presentations to the Training Advisory Council typically include data
showing force applications against persons in actual or perceived mental health crisis. But the
Inspector’s March 9, 2022 presentation excluded the 2021 Q4 data.
Although this assertion is somewhat unclear, the City understands it to mean that DOJ is concerned
that data regarding force applications against persons in actual or perceived mental health crisis was
not presented to TAC during the Force Inspector’s “Quarter 4 2021 Use of Force Update” at the
March 9, 2022 TAC Meeting – a concern not previously raised by DOJ in prior compliance
assessments, and hardly a basis for a finding of “partial compliance.” First, the data in question is
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four square miles. In April 2021, PSR’s geographic scope expanded to 13 square miles. In
November 2021, PSR added an additional team to work nights and weekends, and expanded again
to cover all 36 square miles of PPB’s East Precinct. PSR, News Article, Nov. 3, 2021, available at
www.portland.gov/streetresponse/news/2021/11/3/portland-street-response-night-shiftlaunches-nov-4-psr-offers.
As a consequence of the City’s collective bargaining agreement with the PPA, PSR currently
responds to calls for service that meet limited criteria. BOEC will dispatch PSR if:
1. The call is about (a) a person who is possibly experiencing a mental health crisis,
intoxicated, and/or drug affected if the person is either outside or inside a publicly
accessible space, such as a business, store, or public lobby; (b) a person who is outside
and down, not checked; (c) a person who is outside and yelling; or (d) a person who
needs a referral for services but lacks access to a phone; and
2. The person (a) has no known access to weapons; (b) is not displaying physically
combative or threatening behavior; (c) is not suicidal; and (d) is not inside a private
residence.
PSR, FAQs, available at www.portland.gov/streetresponse/psr-faq.
Early data analysis indicated that PSR is successfully diverting calls for service from armed police
response to qualified healthcare providers. Greg Townley & Emily Leickly, Portland Street Response:
Six-Month Evaluation, PSU Homelessness Research & Action Collaborative, Oct. 2021, available at
www.portland.gov/sites/default/files/2021/psu-portland-street-response-six-month-evaluationfinal.pdf. More recent analysis confirms that PSR continues to achieve positive outcomes. Greg
Townley & Emily Leickly, Portland Street Response: Year One Evaluation, PSU Homelessness Research
& Action Collaborative, Apr. 2022, available at www.portland.gov/streetresponse/portland-stateevaluation
In 2021, the City increased PSR’s funding to $2.98 million. In March 2022, PSR expanded again; it
now has 20 full-time staff and covers all 145 square miles of Portland. PSR, News Article, Mar. 27,
2022, available at www.portland.gov/streetresponse/news/2022/3/27/portland-street-responseexpands-service-citywide.
VI.

CRISIS INTERVENTION

The City acknowledges that the community of consumers of mental health services, and their families
and advocates, have an interest in interactions between PPB and people experiencing mental health
symptoms or crises. The PPB will add new capacity and expertise to deal with persons perceived or
actually suffering from mental illness, or experiencing a mental health crisis as required by this
Agreement. Despite the critical gaps in the state and local mental health system, the City and PPB
must be equipped to interact with people in mental health crisis without resorting to unnecessary or
excessive force.
A.

Addictions and Behavioral Health Unit and Advisory Committee

91. In order to facilitate PPB’s successful interactions with mental health consumers and improve
public safety, within 60 days of the Effective Date, PPB shall develop an Addictions and Behavioral
Health Unit (ABHU) within the PPB. PPB shall assign command-level personnel of at least the rank
of Lieutenant to manage the ABHU. ABHU shall oversee and coordinate PPB’s Crisis Intervention
Team (C-I Team), Mobile Crisis Prevention Team (MCPT), and Service Coordination Team (SCT),
as set forth in this Agreement.
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2021 Report, at 81–82, 164–67. We agree. As the City takes steps to implement the adoption of
body-worn cameras for PPB officers, the BHUAC should get accustomed to looking at actual police
interactions to inform its recommendations for policy, practice, and training. In addition, the
BHUAC should consider new ways to reduce violent encounters between police and those in crisis
given the recent trends in officer use of force against those in crisis. ECF 278-1, COCL Q3 2021
Report, at 21–22; ECF 291-1, COCL Q4 2021 Report, at 155, 157, 159. The Compliance Officer
notes that the BHUAC’s review and assessment of PPB’s past encounters can provide an additional
safeguard against future unconstitutional force or justifiable but avoidable serious force events,
particularly as to force that gives rise to community concerns about officers’ decision-making. ECF
291-1, COCL Q4 2021 Report, at 166–67.
In March 2022, a new Lieutenant was assigned to lead the BHU. At the April 2022 BHUAC
community engagement meeting, the BHUAC advised that it was waiting for advice from DOJ and
the Compliance Officer before deciding how to respond to the October 2021 community request
that the BHUAC look at actual encounters to inform policy, procedure, and training
recommendations. This was news to us. It is unclear what, if any, information PPB provided to
the BHUAC about the various meetings and guidance DOJ and the Compliance Officer provided
to PPB between November and February 2022. The Compliance Officer provided additional
technical assistance on May 10, 2022. When we proposed a meeting to discuss the issue with the
new BHU Lieutenant and PPB Compliance Coordinator on May 19, PPB did not respond.
However, counsel for the City responded that PPB would determine its own course of action, giving
as much weight to our advice as they deem fit.
More than eight months have passed since the issue was first raised. PPB still has not provided a
written proposal that would enable the BHUAC to look at past violent encounters between officers
and those who may be mentally ill or experiencing a mental health crisis, to inform
recommendations to reduce the potential for future violent encounters. Neither the City nor PPB
has provided a written explanation of why such a proposal is impermissible or unwarranted. In the
context of recent force data, the impending rollout of body-worn cameras, and legitimate
community concerns about the BHUAC’s ability to reduce the potential for violent encounters
without reviewing real events, the City must do more to empower the BHUAC to fulfill its
obligations under this Agreement.


The City continues in substantial compliance with this provision, although it recognizes that
both COCL and DOJ believe that the BHUAC should review past violent encounters
between officers and those who may be mentally ill or experiencing a mental health crisis.



Under Paragraph 95, the BHUAC must “analyze and recommend appropriate changes
to policies, procedures, and training methods” regarding police contact with persons
who may be mentally ill or experiencing a mental health crisis, with the goal of de-escalating
the potential for violent encounters.” BHUAC is consistently performing those duties, and
has been since 2016 – reviewing policies, procedures and training methods.



DOJ now interprets the stated goal of the paragraph as requiring BHUAC to review the
violent encounters themselves. The City disagrees with that interpretation.



Despite the City’s differing interpretation of requirements of the Settlement Agreement, the
City sees value in receiving input from experts in working with persons with mental illness
and will engage in a discussion about COCL and DOJ on this issue. The City regrets that a
prior meeting scheduled in May, 2022 had to be cancelled, and will schedule a meeting to

69

7. The subject’s behavior indicates an escalating risk of harm of self or others.
For mental health-related calls that lack one of these seven factors, BOEC dispatches any nearby
available patrol officer, of which about 34 percent are ECIT certified and 66 percent are not. This
triage approach to dispatch modifies the Memphis Model.
The City has legitimate reasons for its approach. First, all patrol officers are trained in crisis
intervention and dispatching all patrol officers to lower risk calls provides practical experience.
Second, the City’s ECIT program incorporates the informed view of the BHUAC and builds off a
foundation of community support. PPB and BOEC have implemented quality assurance measures
to identify issues, refine training, and enhance the City’s response to crisis calls. Third, the City
adopted this approach for important local historical reasons, including the 1992 officer-involved
shooting death of Nathan Thomas and the 2006 in-custody death of James Chasse. Those tragic
outcomes led to community demands for all officers to be trained to identify the signs and
symptoms of crisis, de-escalate encounters, and safely resolve calls. Thus, to the extent the City’s
variation on the Memphis Model arises from local concerns and partnerships with local mental
health advocacy groups and service providers, it substantially complies with this paragraph’s
requirements.
PPB’s directives relating to mental health crisis intervention, including Directive 850.20, codify the
City’s Memphis Model approach. Dir. 850.20 – Police Response to Mental Health Crisis, available
at www.portlandoregon.gov/police/article/778534. PPB policy emphasizes de-escalation and
disengagement, when appropriate, and transporting people by ambulance to a hospital rather than
by police cruiser to jail.
The City has demonstrated the effectiveness of the current ECIT dispatch criteria. Since April
2018, the City has provided six-month data reports seven times. Outcomes remain generally positive
and reflect a crisis intervention approach that complies substantially with this Agreement. Most of
the data sets continue to show that both ECIT and non-ECIT officers are getting people to the
hospital by ambulance rather than taking them to jail. Force also remains low as an overall
percentage of calls, though recent data indicates that officers are using force more frequently against
those experiencing a mental health crisis, including Level 1, Level 2, and Level 3 force, which is
likely to result in injury. ECF 278-1, COCL Q3 2021 Report, at 21–22; ECF 291-1, COCL Q4 2021
Report, at 155, 157, 159. The two most recent data sets cover from October 1, 2020, to October
1, 2021. During this period, PPB reported 149 uses of force over 22,194 service encounters
involving a mental health component, which is about seven-tenths of one percent, or about 1 in
every 148 encounters. Most of this was Category 4 force (84 cases), the lowest level of force, defined
as not reasonably likely to result in physical injury. Category 2 force (20 cases) and Category 3 force
(45 cases), which includes the use of ECWs or Tasers, collectively was used in less than one-third
of one percent of encounters.17

17

This is consistent with aggregate data from the Mental Health Template. For the 30-month period
from April 1, 2018 to September 30, 2020, PPB officers responded to more than 54,000 calls involving
a mental health component. Force was used in less than 1 percent of the calls. Most often (256 cases),
this was Category 4 force, the lowest level, defined as not reasonably likely to result in physical injury.
Category 2 and 3 force, was used in just one-fourth of one percent of encounters (144 cases).
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“After Action Training – 7/9/20,” Slide 12. Thus, the performance data tracker entries for that
period are incomplete. It follows that supervisors could not accurately check the EIS entries of
officers who transferred to their command during this compliance assessment period.
“The Force Inspector’s July 9, 2020 training . . . admits that many supervisors lack access
to the EIS, in violation of this Agreement”
Again, the City was not given the opportunity to explain the Force Inspector’s July 2020
presentation to clear up DOJ’s misconceptions. (See Paragraphs 72, 77, and 86 above.) Up until
summer of 2020, supervisors had access only to the EIS records of members who they were directly
supervising. When a member transferred to a new supervisor, PPB changed the access to their EIS
records.
Early in the 2020 protests, Sergeants were called upon to complete AARs for those who were not
under their direct supervision, so they did not, at that time, have direct access to those members’
EIS records. This is the challenge identified in the Force Inspector’s presentation. PPB developed
the work-around mentioned above – sending an email to a Sergeant to be sure the entry was made
and that the data tracker entries for that period would be complete. In August 2020, the EIS system
was updated to provide all sergeants access to all subordinate officers’ EIS records, eliminating any
access concerns. This was resolved well before the current compliance assessment period, and
should not serve as a basis to find the City is no longer in substantial compliance for this paragraph.
Reduced Staffing Impacting EIS Operations: In addition to incomplete EIS data that moves
the City into partial compliance with Paragraphs 116 and 117, insufficient staffing may have a future
effect on compliance. In the third quarter of 2021, PPB eliminated the EIS Lieutenant position
“[d]ue to budget and staffing issues.” PPB 2021 Q3 Update Report, at 281–82, available at
www.portland.gov/sites/default/files/2022/DOJ%20Quarterly%20Updates 2022Q1.pdf. PPB
divided the workload among the assigned EIS Sergeant and civilian EIS administrator. Id.
The Force Inspector also took on some of this work temporarily, and the Lieutenant was reinstated
February 3, 2022.
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The reduced staffing negatively impacted the EIS Team, in particular their ability to timely ensure
that supervisors review their subordinates’ EIS data. Id. PPB’s on-time percentages for EIS reviews
of transfers decreased from 90.3% in the fourth quarter of 2021 to 87.9% in the first quarter of
2022.
PPB
2022
Q1
Update
Report,
at
282–83,
available
at
www.portland.gov/sites/default/files/2022/DOJ%20Quarterly%20Updates 2022Q1.pdf. PPB
attributes the increased untimeliness to lacking two EIS administrators. Id.
The City notes that a drop from 90.3 percent to 87.9 percent is a decrease of 2.4 percentage points.
Effective Identification of At-Risk Employees: This Agreement requires an EIS system that is
intended to be predictive. PPB’s EIS should identify at-risk officers based on certain thresholds or
outlier metrics, then offer those officers intervention before career-ending behavior and other bad
outcomes happen to the officer or the public. To that end, the Compliance Officer has endeavored
to assist PPB in assessing the efficacy of current EIS thresholds. This effort should meet PPB’s
business purposes, i.e., PPB invests significant person hours and software expense in a system; the
system should produce a useful result.
The City is consulting with COCL on the scope and design of the EIS system analysis suggested by
DOJ, even though that type of analysis has not previously been understood as a requirement under
the Settlement Agreement. The City interprets Paragraph 116 to require specified enhancements to
the EIS system that the Parties at the time of drafting agreed would “more effectively identify atrisk employees, supervisors and teams to address potentially problematic trends in a timely fashion.”
(“Accordingly, within 90 days of the Effective Date, PPB shall . . . ) The Settlement Agreement
terms anticipate that those agreed enhancements would make the system more predictive.
A review of a sample of EIS records for officers who ultimately became subject to criticism for
poor outcomes shows that PPB repeatedly declined any interventions.
The City is unaware that DOJ was conducting any such review or sampling, and would welcome a
chance to understand the methodology and any evidence that PPB declined interventions.
The EIS also shows no interventions following the City’s settlement of significant civil claims based
on PPB uses of force.
The City does not understand the reasoning behind this assessment. The City initiates an Internal
Affairs investigation for all tort claim notices and civil lawsuits involving force claims. The
resolution of those claims or lawsuits by settlement thus typically comes after the investigation. The
investigation may result in corrective action or EIS entries, if appropriate. “Interventions” via EIS
following a settlement would be redundant. A decision to settle a case is based on many factors and
is not an admission of the City’s liability or wrongdoing. Even so, it is always important to derive
lessons from any litigation and consider ways in which we, as a City, might improve.
We believe the inefficacy of the current EIS system requires the PPB to explore enhancements, as
required by Paragraph 116. We agree with the Compliance Officer, who made a similar assessment
on May 11, 2022, and offered the City assistance.
118. PPB shall continue to use existing thresholds, and specifically continue to include the following
thresholds to trigger case management reviews:
a. Any officer who has used force in 20% of his or her arrests in the past six months; and
b. Any officer who has used force three times more than the average number of uses of force
compared with other officers on the same shift.
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the requirements of PPB Directive 1010.00; (b) the PPB incident commander(s) and
designee(s) with the rank of Lieutenant or above who directed or authorized any officer
to use force in violation of PPB Directive 1010.00, or who failed to ensure that FDCRs
and After Action Reports arising from the crowd control events starting on May 29,
2020, and ending on November 16, 2020, were completed as required by Section 13.1
of PPB Directive 635.10; and (c) the PPB Commanders and above who failed to timely
and adequately clarify misunderstandings and misapplications of PPB policy (including
this Agreement) governing the use, reporting, and review of force during the crowd
control events starting on May 29, 2020, and ending on November 16, 2020. Once the
IPR investigation is complete, the Police Commissioner and/or the Chief of Police, as
required by this Agreement, shall hold accountable those investigated members of the
rank of Lieutenant and above who are determined to have violated PPB policies
(including this Agreement) as outlined in this paragraph. The Parties affirm the
obligation in this Agreement and Directive 330 for IPR and PPB to investigate any
sworn member if, during the investigations of Lieutenants and above required by this
paragraph, information is discovered suggesting that any sworn member may have
violated PPB policy or this Agreement.
This new remedy resolves certain compliance concerns that we raised last year. The City retains an
ongoing obligation to comply with Paragraph 169. Accordingly, though we give a frank assessment
of the City’s compliance since January 10, 2021, we expect that the Settlement will enable the City
to address our concerns.
The City continues to acknowledge its responsibilities under ¶ 169 and concurs with DOJ’s
assessment supra that the negotiated slate of remedies delineated in Section XI, to wit ¶ 192, will
address the DOJ’s concerns as set forth above (“Accordingly, though we give a frank assessment
of the City’s compliance since January 10, 2021, we expect that the Settlement will enable the City
to address our concerns.”)
Fundamental Issue of Accountability: The City’s accountability investigations take around a
year to reach a finding. In this compliance assessment period, January 10, 2021, to March 31, 2022,
DOJ—as well as the Court and public—should have seen efforts to fully and fairly investigate
allegations arising from PPB’s 6,600-plus reported uses of force in response to the protests in 2020.
To be clear, there are a couple of examples from investigations of 2020 crowd control allegations
in which PPB ultimately sustained an allegation and the Chief followed the approved discipline
guide. And there are examples of PPB correctly finding that no misconduct occurred or that
insufficient evidence led to a not-sustained finding. However, the City failed to identify misconduct
in several cases and did not hold any supervisors responsible for their conduct. In the accountability
process we continued to see PPB members from line officers to deputy chiefs conflate the actions
of the crowd generally with the individual justification required for each separate application of
force. When the City reaches a sustained finding, it does not necessarily impose the applicable
discipline. Seven times during this compliance period, the City voluntarily resolved grievances of
imposed discipline by agreeing that the “discipline be rescinded” and “that all references of this
matter be removed from [the Grievant’s] personnel file.”
Factual Inaccuracies
A.

“The City’s accountability investigations take around a year to reach a
finding.”
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This figure is incorrect. The following chart provides average days to closure for
both IA and IPR investigations, excluding open matters that have not yet exceeded
180 days:
Reported Year

Average Days Taken (with tolling)

2018

155

2019

130

2020

156

2021

128

2022

145

Total 5-year Average

145

The City would be happy to provide additional analysis at DOJ’s request, but notes
that DOJ has previously received this data in both the Bureau’s and IPR’s quarterly
reports.
B.

“In this compliance assessment period, January 10, 2021, to March 31, 2022,
DOJ—as well as the Court and public—should have seen efforts to fully and
fairly investigate allegations arising from PPB’s 6,600-plus reported uses of
force in response to the protests in 2020.”


As the chart below sets forth, DOJ’s contention that DOJ, the Court, and the
public have not “seen efforts to fully and fairly investigate allegations arising
from PPB’s 6,600-plus reported uses of force in response to the protests in
2020” is incorrect.
Case Status for Protest-Related Complaints
5/29/20 to 7/7/22
Case Handling

Count

Internal Affairs Investigation

74

Administrative Closure

61

Lack of Investigative Merit

21

No Misconduct Alleged

14

Complainant Unavailable

12

Not a PPB Officer

7
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C.

D.

Unidentified Employee

5

Third Party Complaint

1

Other Judicial Remedy

1

IPR Investigation

30

Precinct Referral

3

Intake Ongoing

1

Supervisory Investigation

2

Total

171

Twelve of the matters above have proceeded to a PRB thus far, and there are
others working their way through the system. Because of the impending statute
of limitations, the City has also seen a number of 2020 protest-related tort claim
notices come in recently.

“In the accountability process we continued to see PPB members from line
officers to deputy chiefs conflate the actions of the crowd generally with the
individual justification required for each separate application of force.”


This statement is responded to supra in the Accountability and Force sections.



The City finds it difficult to respond to vague allegations without specific
citations to the record. Nonetheless, as discussed above, the City agrees with
DOJ as to the primacy of Directive 1010.00. DOJ raised this concern in its
letter dated March 23, 2021, which was then incorporated into DOJ’s notice of
breach dated April 2, 2021. Since DOJ’s March 23, 2021 letter, there has not
been a contention, certainly by Assistant Chiefs and above, that Directive 635.10
authorizes greater force than Directive 1010.00. The City also understands that
most of these concerns are addressed by Section XI, ¶ 192.

“Seven times during this compliance period, the City voluntarily resolved
grievances of imposed discipline by agreeing that the “discipline be
rescinded” and “that all references of this matter be removed from [the
Grievant’s] personnel file.”


This is incorrect, and it is unclear why DOJ would arrive at this
conclusion. The City provided DOJ with an update on grievances that
included eight matters. There are notations in the final column showing
the resolution of these grievances: five grievances were “Administratively
Closed;” one was “Withdrawn by PPCOA;” one shows the grievance went
to arbitration and the discipline was sustained but the level of discipline
was reduced; and one shows the grievance was settled and discipline
removed. The label “Administratively Closed” is an internal City
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reference meaning that the grievance has been pending for years, and the
union has not moved it forward to arbitration; while the grievance is not
technically concluded, the City practice is to use this label under these
circumstances and to reopen the grievance if and when the union moves
it forward. An inquiry by DOJ to the City would have clarified this before
it was treated as a compliance issue.
Differing Understandings of the SA
A. “[T]he City . . . did not hold any supervisors responsible for their conduct.”


As discussed above, because ¶ 192 was negotiated between the Parties to
address DOJ’s concerns regarding supervisory accountability during the
2020 protests, this should not continue to serve as a basis for a finding of
partial compliance, as it seems to throughout DOJ’s assessment.

Collateral Misconduct: In this compliance assessment period, there were a number of instances
of failure to identify collateral misconduct, i.e., potential violations of PPB directives that are
uncovered during the primary investigation of another directive or part of the directive that was the
original focus of the investigation. The issue repeatedly arose in written files that underlay a Police
Review Board (PRB). This issue continued even after we notified the City of our concern that PPB
was excluding from its investigations applicable administrative charges and did not identify collateral
misconduct. See ECF 286-3, PRB Letter, Mar. 23, 2021, at 7–8. In the PRB process, all members
must assert that they have read the entire PRB file. The files are often 1,000-2,000 pages, sometimes
more, and include video and audio recordings and photographs. It is not surprising with this large
amount of data that not all aspects of a force event are covered in a PRB dealing with specific
allegations against specific officers. But, the professionals in IA and IPR who put together the
investigative material in these files are responsible for identifying potential collateral misconduct of
other officers that becomes apparent in the investigation of the incident. And, certainly, the IA and
IPR investigators and the chains of command who review the PRB files and underlying reports
should be able to make sure that the directives are properly applied to the accused officers. We
found gaps in both of these areas: identifying potential misconduct of others officers and correctly
applying directives to the accused officers.
As described above, the FDCRs and AARs for September 30, 2020 were the subject of a PRB in
this compliance assessment period. See 21-C-0187. Though IA and IPR spent months with this
case, neither raised allegations about other officers’ separate uses of three pellet grenades that night.
These indiscriminate uses of force could not meet the requirement of the Agreement or PPB policy
requiring individual justification for force. And their use—thrown directly at people—was contrary
to PPB’s own training. Yet, the City did not identify or address this potential collateral misconduct
that was part of the administrative review in this compliance period.20
“[T]he professionals in IA and IPR who put together the investigative material in these files
are responsible for identifying potential collateral misconduct of other officers that becomes
apparent in the investigation of the incident . . . Though IA and IPR spent months with this
case, neither raised allegations about other officers’ separate uses of three pellet grenades
20

The administrative investigation file also contained the training records for a different officer than
the subject officer and training records that predated the subject officer’s tenure. IA and IPR failed
to note or correct this in their review of the file.
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that night. These indiscriminate uses of force could not meet the requirement of the
Agreement or PPB policy requiring individual justification for force.”


In September 2020, the deployment of an RBDD did not de facto violate Directive
1010.00, Directive 635.10, or Judge Hernandez’s TROs. There needs to be either
a complaint or evidence of misconduct for an investigation. Here, because there
were no such indicia, IA and IPR did not investigate further.



IPR’s Response: These uses of RBDDs were described in the associated police
reports and AARs from the same night of the incident IPR was investigating, and
they were in the case file because they are part of the overall case report and master
after action report for that night of protests. DOJ may have reviewed those
reports as part of their document review and identified those as concerning
incidents. However, when IPR investigates a specific incident, they are looking
for evidence related to that specific incident. Since the incident that IPR was
investigating did not involve the use of RBDDs, they would not have focused on
those reports absent an obvious indication of wrongdoing. It is not feasible for
IPR to review every force report from a night of protests to refer incidents for
investigation without a complainant or clear evidence of misconduct. The
deployment of an RBDD, on its own, is insufficient for IPR to conclude such use
was excessive or out of policy without additional evidence or a complainant.



IA’s Response: PPB has a great deal of trust in IPR to receive and evaluate
complaints of misconduct. An after action review had already been conducted
and found the uses of force in 21-C-0187 in policy, and IPR had also reviewed the
incident. The complaint which generated this particular investigation did not
address the use of any “pellet grenades,” and absent a complaint from someone
who had force used on them or who witnessed such force, we do not automatically
assume that there is potential misconduct to investigate.

Double Jeopardy Issue: In prior assessments of accountability investigations, we have critiqued
the failure to address all allegations raised, or which should have been raised, in the review of a
critical force incident. In such assessments, we have told the City that it should remedy this
deficiency by completing investigations of the allegations that PPB did not investigate from the
critical force incident. ECF 236-1, DOJ Fifth Periodic Compliance Assessment Report, at 52 (citing
City Attorney Memo of July 29, 2020 admitting that “PPB did not investigate whether [the
supervisor] satisfactorily performed his duties in terms of operational planning and supervision,”
but asserting double jeopardy and untimeliness would bar administrative review). In response to
our critiques, the City has asserted, based on its interpretation of relevant labor law, that double
jeopardy—the legal concept of prosecuting the same person twice for the same offense—attaches
to the entire event for the involved officers. Setting aside whether an officer could validly assert a
double jeopardy defense to a wholly different administrative charge than previously considered, the
City is required by this Agreement to identify and investigate all allegations in critical force incidents.
The City has not done so.
In this compliance assessment period, for example, the City reviewed a May 22, 2021 officer
involved shooting that involved a pursuit of the subject following the shooting. See 2021-B-0019.
The investigative file showed that IA never cited or applied PPB’s pursuit policy, yet PPB still found
the actions of a supervisor within policy for that pursuit. The record did not show that the
supervisor had completed an AAR for the pursuit as required by policy. See Dir. 630.05 – Vehicle
90

Interventions and Pursuits, Pars. 9.1.10, 9.1.10.1. This omission from investigation, again, arguably
and unnecessarily created a double jeopardy issue.
A.

“[T]he City has asserted, based on its interpretation of relevant labor law, that
double jeopardy—the legal concept of prosecuting the same person twice for
the same offense—attaches to the entire event for the involved officers.”


The DOJ appears to question whether double jeopardy applies in the context
of labor law.
This issue is addressed in two of the preeminent labor law treatises: Elkouri
& Elkouri: How Arbitration Works and Discipline and Discharge in
Arbitration.
Section 19.5 of Elkouri & Elkouri: How Arbitration Works, states:
The Fifth Amendment to the U.S. Constitution, made
applicable to the states through the Fourteenth
Amendment, prohibits subjecting any person “for the same
offense to be twice put in jeopardy of life and limb. …”
Urging the relevancy of this concept to the notion of
“institutional due process” in employee discipline cases,
advocates have raised the issue when it appears that an
employee is being punished by an employer twice for the
same misconduct.
Arbitrators have recognized the concept’s applicability.
“Double jeopardy is an important element of an overall
discipline/grievance process to give finality to discipline
matters and as well as providing clarity to
corrective/progressive discipline.”
BNA, Elkouri & Elkouri: How Arbitration Works, Chapter 19,
Constitutional Issues in Public-Sector Arbitration.
Section 2.II.A.5. of Discipline and Discharge in Arbitration discusses this
concept as well:
Fundamental concepts of justice and fairness require that
once an employee has been disciplined for misconduct, the
employee will not again be subject to discipline for the same
offense. Double jeopardy is a basis for invalidating the
discipline. Double jeopardy concepts also preclude
increasing the penalty for a violation after discipline has
been imposed.
BNA, Discipline and Discharge in Arbitration, Chapter 2, Just Cause
(footnotes omitted).



The City always welcomes conversations with the DOJ to resolve these
questions before their inclusion in a compliance report to the Court.
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B.

“Setting aside whether an officer could validly assert a double jeopardy
defense to a wholly different administrative charge than previously
considered . . .”
A. It appears as if DOJ is questioning whether double jeopardy applies when a

potential charge is discovered after a matter is investigated and an outcome
obtained. Double jeopardy requires all charges be included at once for the
“same act or transaction.”
B. Oregon State Bar BarBooks provides an overview of the concept of double

jeopardy as follows: Generally, double jeopardy provisions prohibit multiple
prosecutions for “the same offense” or for different offenses based on the
“same criminal episode” or the “same act or transaction.” See, e.g., ORS
131.515; State v. Brown, 262 Or 442, 458, 497 P2d 1191 (1972).
C.

“[T]he City is required by this Agreement to identify and investigate all
allegations in critical force incidents.”


The City agrees that we are required to identify and investigate all allegations
in critical force incidents and that the question of the pursuit should have
been addressed by IA. The Parties should discuss this issue if DOJ believes
the pursuit issue should have been addressed by someone other than IA.

The City created another such double jeopardy situation in a review of a different shooting in this
compliance period. See 2020-B-0066. One of the central issues of this December 24, 2020 incident
is the position of the officer’s vehicle directly in front of a large, stolen pickup truck. In that
instance, the officer pulled their police vehicle in front of the truck, with the officer’s door opening
directly in front of the heavy truck’s bumper. The subject rammed and injured the officer, who
fired their handgun. The administrative investigation did not cite or address the operative
provisions of Directive 1010.00 for the positioning of the vehicle:
8.5.3. Members are prohibited from intentionally positioning themselves in the path of a
moving vehicle or in a location that is clearly vulnerable to vehicular attack.
8.5.8. Members shall not use poor tactics or positioning as justification for shooting at or
from a moving vehicle.
To the credit of the training analysis of that incident, the Training Division did cite these provisions.
Even equipped with that analysis, though, both IA and the chain of command still omitted all
consideration of those provisions from the administrative investigation. While the subject officer’s
horrific injuries may serve as mitigation when considering a consequence of violating policy, the
injuries do not suspend the Agreement’s requirement to apply policies uniformly and hold officers
accountable for complying with PPB policy and procedure. Not only does the omission of these
policy provisions give rise to a double jeopardy defense to a later attempt to enforce them, but
PPB’s reluctance to address the fundamental issue of the position of the police vehicle fails to
address the risk that was involved in the interaction. When PPB does not enforce a policy designed
to protect officers, PPB’s systems do not prevent repetition of poor outcomes in the future.
A. “The administrative investigation did not cite or address the operative provisions of

Directive 1010.00 for the positioning of the vehicle:
8.5.3. Members are prohibited from intentionally positioning themselves in the path
of a moving vehicle or in a location that is clearly vulnerable to vehicular attack.
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8.5.8. Members shall not use poor tactics or positioning as justification for shooting
at or from a moving vehicle.”


This was not a matter of double jeopardy, as the issue was explored in the IA process
and there was a conclusion that there was not a policy violation. Evidence showed
that the subject was not in the vehicle when the officer arrived, so the officer thought
there would be a foot pursuit and did not believe they were placing themselves in a
dangerous position. IA understands, and agrees, that it likely would have helped to
include this as an area for consideration in its reports to avoid any confusion about
whether the issue was considered.



Training looks at whether officers made good training decisions, not whether there
were policy violations, as that is within the purview of IA and IPR.

In another example, PPB initiated an accountability investigation during this compliance period
based on a tort claim that asserted, among other things, a First Amendment claim against an officer.
See 2021-C-0187. Yet, the administrative investigation did not include this separate allegation.
Similarly, an administrative investigation in this compliance period did not include a First
Amendment allegation against the involved officer, even though the complaint stemmed from an
application for a temporary restraining order that alleged a First Amendment violation. See 2020B-0075.
IPR Response: Regarding both 2021-C-0187 and 2020-B-0075, DOJ says that
there was a “First Amendment claim” against an officer but there was not a First
Amendment allegation. In 2021-C-0187, the tort claim notice from Complainant
says that officers “violently shoved her to the street causing injuries” and
emotional trauma and that this violated Complainant’s First Amendment
rights. IPR wrote a Force allegation because the action in question was a use of
force. IPR also wrote a Satisfactory Performance allegation because the officer’s
actions appeared to be out of compliance with training. There is no case 2020-B0075, so the City is unclear what DOJ is referencing above.
Interfering with Administrative Investigative Interviews: We previously identified to the City
a problem with officers’ representatives interfering with administrative interviews, coaching
responses, answering for officers, or changing the direction of questioning. This continued to be a
problem in this compliance assessment period. It was commonplace in many of the most
consequential force events that such interference occurred in the administrative interviews. See, e.g.,
2020-C-0269; 2020-B-0066; 2020-B-0066. This issue continued in this compliance assessment
period even though we gave notice to the City of the issue:
The collective bargaining agreement between the Portland Police Association and the
City does not permit a union representative to participate in an interview. See Labor
Agreement between the Portland Police Association and the City of Portland, November
11, 2016 to June 30, 2020, Sec. 61.2.2.3, available at www.ppavigil.org/wpcontent/uploads/2017/04/PPA-CBANov-16-June-20-searchable.pdf (“The officer may
have an Association representative present to witness the interview provided the
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representative does not participate in the interview”).21 Thus, PPB permitted a violation
of its collective bargaining agreement to interfere with its accountability process.
A.
Interference with Investigations: The City notes a fundamental misunderstanding of
labor law. As discussed above in the City’s Response in the Force Section, Police Review Board
(PRB) Observations, rulings by the State of Oregon’s Employment Relations Board (ERB) delineate
the union’s role in investigatory interviews. In AFSCME Council 75, Local 1082 v. Hood River Co.,
the ERB affirmed an earlier ruling delineating this role as follows:
In Washington County Police Officers Association v. Washington County, UP-15-90, 12
PECBR 693 (1991), adh’d to on recons, 12 PECBR 727 (1991), we defined the role
of the union representative in an investigatory interview under the PECBA.
We held that:
(1) before the meeting, the representative may inquire about the purpose of
the interview;
(2) during the meeting the representative may seek clarification and
elaboration of the employer’s questions and employee’s answers; and
(3) at the end of the meeting, the representative may suggest to the
employer other witnesses to interview, and discuss prior situations or
other mitigating factors that could bear on the employer's deliberations
concerning discipline.
We made it clear that the representative does not have the right to counsel the
employee in answering questions. 12 PECBR at 704-705 (emphasis
added). Accordingly, under the PECBA, a union representative is not a silent
observer who cannot assist the employee, nor does a union representative serve as
an employee advocate who turns the interview into an adversarial proceeding.
Rather, the union representative's role is that of a monitor to ensure that the
integrity of the investigation is not compromised by factual inaccuracies,
misunderstandings, or incomplete information.
AFSCME Council 75, Local 1082, 2014 WL 5037992, at *7.
There have been instances when the City determined that a union representative
overstepped these boundaries and the City Attorney’s Office followed up with the union’s
legal counsel to remind them that such an interruption was inappropriate.
B. A review of one of the cited matters showed the officer’s attorney sought to clarify a vague
question during the interview about deadly force. This fits into the allowances under ERB case law
cited above. It is also commonplace at the end of the interview because the investigators have
concluded their questioning. There may be clarifying information or information that the union
representative or attorney knows from talking to their member/client that was not responsive to
the questions. Other times, it gives the City information about how the union may argue against

21

The City extended this contract for one year. Rebecca Ellis, “Portland Extends Contract With
Police Union For 1 Year,” OPB, July 1, 2020, available at www.opb.org/news/article/portland-policecontract-extendnegotiations-street-response/.
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the allegation if sustained. Either way, as noted above in the citation to the ERB case, it is part of
the union’s role in an investigatory interview.
C. “It was commonplace in many of the most consequential force events that such
interference occurred in the administrative interviews. See, e.g., 2020-C-0269; 2020-B-0066;
2020-B-0066.”


The City notes that there is a duplicate citation to case number 2020-B-0066. And, in
addition to the discussion above about the role of the union representative, it is unclear
why there is a statement of this being “commonplace in many” cases when only two
matters are cited.

ECF 286-3, PRB Letter, Mar. 23, 2021, at 6. We saw no data or outcomes to show PPB corrected
this known issue.
See response above.
Transition Period for Accountability: As we stated in our prior compliance assessment report,
the City’s charter amendment potentially will establish a board for PPB oversight that, among other
things, may displace IPR’s role, but it is unclear when and in what shape this reorganization would
occur. ECF 236-1, DOJ 5th Periodic Compliance Assessment Report, at 52. Paragraph 195(b) of
Section XI adopts the City’s charter amendment as an additional accountability remedy and puts a
timeframe on the City to give effect to the will of the voters.
During this compliance assessment period, before the Court approved Section XI, the City Auditor
withdrew consent to oversee IPR. This led to an interim step, in part anticipated by Paragraph
195(a). The City established IPR as a standalone office, outside of the Auditor’s purview. This was
a reasonable solution for the interim. However, the expected creation of the oversight board has
led to insecurity in the longevity of job positions within IPR. In turn, this has led to attrition from
the IPR ranks. The lack of assurance of ultimate career positions will continue to prove a challenge.
The City must maintain a sufficient complement of qualified IPR investigators and managers to
ensure timely and adequate investigations during this period of transition.
A.
“The City must maintain a sufficient complement of qualified IPR investigators and
managers to ensure timely and adequate investigations during this period of transition.”


A.

The City has committed to doing so through the Section XI Remedies and elsewhere.
Investigation Timeframe

121. PPB and the City shall complete all administrative investigations of officer misconduct within
one-hundred eighty (180) days of receipt of a complaint of misconduct, or discovery of misconduct
by other means. For the purposes of this provision, completion of administrative investigations
includes all steps from intake of allegations through approval of recommended findings by the Chief,
excluding appeals, if any, to CRC. Appeals to CRC shall be resolved within 90 days.
123. If PPB is unable to meet these timeframe targets, it shall undertake and provide to DOJ a written
review of the IA process, to identify the source of the delays and implement an action plan for reducing
them.
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2020-C-0043 closed during this compliance period with findings approved 439 days
after receipt of the tort claim that initiated the investigation.
This investigation was initially completed without an interview with the complainant,
whom IPR was unable to contact. While the case was at the findings stage, IPR
received a message from complainant’s attorney agreeing to an interview, so IPR pulled
the case back and effectively started from the beginning. The investigation was
completed again and sent back for findings. When findings were completed, the case
was 241 days old. The complainant then appealed to CRC. As IPR was working with
complainant’s attorney to schedule the appeal, IPR noted that complainant’s interview
transcript had not been shared with all reviewers during the findings stage. This error
was the fault of a former IPR employee and IPR takes responsibility. Findings were
repeated to give reviewers a chance to change their finding based on the transcript,
although none did, likely because the transcript had been extensively quoted and
described in the investigation report. The third trip to findings was completed at 439
days. The CRC appeal proceeded from that point.



Case 2020-C-0267 began September 16, 2020, and became IPR independent
investigation assigned January 4, 2021. The investigation was due March 15, 2021. On
its weekly report, “Age of All IPR Intakes as of April 19, 2021,” IPR reported the
investigation as overdue—the 180 days had already elapsed. But, on the next weekly
report, “Age of All IPR Intakes as of April 26, 2021,” IPR only then began reporting
the tolling of the administrative investigation during the pendency of a criminal
investigation. On the same report, however, IPR created a new “assigned date” of
April 21, 2021. As of the “Age of All IPR Intakes as of May 23, 2022” IPR report, the
case is reported overdue, again, with a total case age of 614 days.
A.
“Case 2020-C-0267 began September 16, 2020, and became IPR independent
investigation assigned January 4, 2021.”

B.



This case involved a criminal investigation by the Oregon Department of
Justice and was tolled during that time period. There are two data sources –
one that is raw data and one that deducts time when a case is tolled. This is
not a change to the manner of reporting as DOJ alleges.



There is no doubt that this case exceeded timelines even accounting for tolling,
but the description here does not give a full picture of how this case was tracked
through the process.



Case 2020-C-0267 faced a significant delay from Jan. 27, 2021 to August 3,
2021 waiting for police reports from the Oregon State Police. This does not
provide a basis for tolling but was outside of the control of the City and
impacted the timeliness on this case.

“IPR created a new “assigned date” of April 21, 2021.”




The date was corrected after accounting for the tolling.

A spot check of the October 4, 2021 weekly report from IPR and IA showed four of
seven IPR investigations were far beyond the 180-day deadline, and only one was tolled
for criminal investigation according to PPB’s quarterly reports:
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1. 2020-C-0117: 483 days total case age (concurrent criminal listed in Q2 2020)
2. 2020-C-0137: 481 days total case age (not listed as concurrent criminal)
3. 2020-C-0207: 454 days total case age (not listed as concurrent criminal)
4. 2020-C-0220: 421 days total case age (not listed as concurrent criminal)
The City agrees that these cases were beyond the 180-day deadline. As DOJ is aware from
conversations with IPR, this was due to internal HR matters, which have since been resolved.
PPB Reviews of Level 1 Uses of Force: The City presented no reasons why outstanding
administrative investigations of Level 1 uses of force, e.g., officer-involved shootings, have lasted
far beyond 180-day deadline in this compliance period. According to the IPR Director’s Report,
Feb. 2, 2022, available at www.portland.gov/sites/default/files/2022/directors-report-2-2-22.pdf,
the following officer-involved shooting and in-custody death cases remained open past 180 days:
Incident Date

Case Number

Subject

12-24-20

20-B-66

Dahlen

6-24-21

21-B-23

Townsend

3-31-21

21-B-15

Tran

4-16-21

21-B-16

Delgado

5-22-21

21-B-19

Carr

7-20-21

21-B-26

Merritt

8-27-21

21-B-30

Tadros

9-12-21

21-B-32

Boinay

For the shooting on May 22, 2021, the grand jury returned a no true bill on June 15, 2021, but PPB
did not present the investigation to the PRB until March 30, 2022. The administrative file did not
include reasons for this inordinate period of time to resolve the case.
Factual Inaccuracy
The City strongly disagrees with the assertion that: “The City presented no reasons why outstanding
administrative investigations of Level 1 uses of force, e.g., officer-involved shootings, have lasted
far beyond 180-day deadline in this compliance period.” For the reasons discussed below, this
assertion serves as an insufficient basis for a finding of partial compliance under either ¶ 121 (several
of the matters above closed well before the 180-day deadline) or ¶ 123 (the City provided
explanations to DOJ as set forth below).


DOJ’s expansive document request dated December 14, 2021, requested the
following: “The complete administrative investigation file for the officer-involved
shootings since January 10, 2021. If any such files are still open, the City’s itemized
explanation for each such case still being open, a list of the items left to complete the
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administrative investigation, and the date by which the administrative investigation will
be completed.” (Request Number 53)


On January 31, 2022, the City produced detailed information regarding the status of all
of the above investigations to DOJ at Bates No. DOJ 12/14/21 –ACCT_0000600-603,
except for 2020-B-0066 (which fell outside of the requested production dates; however,
DOJ had previously received ample information about this matter from the
City). Nevertheless, the information provided to DOJ on January 31, 2022, regarding
the matters cited above follows (updates to the January production are in bold):
2021-B-0015 (in custody death)
Date of Occurrence – March 31, 2021
Closed 6/7/22 tolled to 127 days
This case is open because
1.

IA has not received completed Detective Division case file

2.

Review of entire case by IPR/IA not complete

3.

RU manager findings are not complete

4.

The case has not gone through the police review board

5.

Date of completion to be determined

2021-B-0016 (OIS)
Date of Occurrence – April 16, 2021
Closed 4/18/22 tolled to 154 days
This case is open because
1.

Grand Jury transcripts arrived at IA November 15, 2021

2.

The Training Analysis is not complete

3.

Review of entire case by IPR/IA not complete

4.

RU manager findings are not complete

5.

The case has not gone through the police review board

6.

Date of completion to be determined

2021-B-0019 (OIS)
Date of Occurrence – May 22, 2021
Closed 4/18/22. Case took 230 days; 180-day memo will be submitted in
Q2. Delay due to staffing shortages at the Training Division which caused the
Training analysis to take much longer than normal.
This case is open because
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1.

Grand Jury transcripts arrived at IA October 6, 2021

2.

The Training Analysis is not complete

3.

Review of entire case by IPR/IA not complete

4.

RU manager findings are not complete

5.

The case has not gone through the police review board

6.

Date of completion to be determined

2021-B-0023 (OIS)
Date of Occurrence – June 24, 2021
Closed 3/31/22 tolled to 136 days
This case is open because
1.

Grand Jury transcripts arrived at IA November 15, 2021

2.

The Training Analysis is not complete

3.

Review of entire case by IPR/IA not complete

4.

RU manager findings are not complete

5.

The case has not gone through the police review board

6.

Date of completion to be determined

2021-B-0026 (OIS)
Date of Occurrence July 20, 2021
Closed 6/29/22 tolled to 139 days
This case is open because
1.

IA has not received completed Detective Division case file

2.

The Training analysis is not complete

3.

Review of entire case by IPR/IA not complete

4.

RU manager findings are not complete

5.

The case has not gone through the police review board

6.

Date of completion to be determined

2021-B-0030 (OIS)
At 332 days as of 7/24/22 (tolled for criminal investigation)
Per IA, these tolling numbers will likely change shortly due to a procedural
change. The City will keep DOJ apprised.
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Date of occurrence August 27, 2021
1.

This case has not gone to Grand jury

2.

The Training analysis is not complete

3.

Review of entire case by IPR/IA not complete

4.

RU manager findings are not complete

5.

The case has not gone through the police review board

6.

Date of completion to be determined

7.

Criminal investigation is not complete

2021-B-0032 (OIS)
At 316 days as of 7/24/22 (211 days were tolled for criminal investigation)
Per IA, these tolling numbers will likely change shortly due to a procedural
change. The City will keep DOJ apprised.
Date of Occurrence September 12, 2021
1.

IA has not received completed Detective Division case file

2.

The Training analysis is not complete

3.

Review of entire case by IPR/IA not complete

4.

RU manager findings are not complete

5.

The case has not gone through the police review board

6.

Date of completion to be determined

7.
Being reviewed by IA and IPR prior to being sent out for
findings
Six of the matters referenced above have since closed, and all but one were tolled under
180 days. Case No. 2020-B-0066 was closed on 5/19/22 with 301 days (474 days total,
with 173 days tolled for the criminal investigation); there will be a 180-memo in Q2.


“For the shooting on May 22, 2021, the grand jury returned a no true bill on
June 15, 2021, but PPB did not present the investigation to the PRB until
March 30, 2022. The administrative file did not include reasons for this
inordinate period of time to resolve the case.”
o



This matter was closed on 4/18/22, and took 230 days. A 180-day memo will be
submitted in Q2. The delay described by DOJ was due to staffing shortages at
the Training Division which caused the training analysis to take much longer
than it typically would.

The City notes that had DOJ inquired, the City would have updated the
information provided on January 31, 2022.
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presentations at a February 1, 2022 IA/IPR meeting. Specifically, we asked who was the point of
contact for PPB to communicate with state and local prosecutors concerning open criminal
investigations of PPB officers. PPB reported being mere passive receivers of information. It does
not appear that PPB tracks the progress of criminal investigations, which could potentially result in
excessive tolling. PPB should institute a tracking practice.
Factual Inaccuracy
“PPB reported being mere passive receivers of information. It does not appear that PPB
tracks the progress of criminal investigations, which could potentially result in excessive
tolling. PPB should institute a tracking practice.”


As DOJ is aware, IA and IPR toll administrative investigations for criminal investigations,
whether conducted by the PPB Detective Division or outside law enforcement agencies
(e.g., the Oregon Department of Justice), and for federally protected leave (FMLA, etc.).



DOJ was informed at the 2/1/2022 IA/IPR Meeting that IA and IPR staff regularly
communicate with outside agencies conducting criminal investigations so as to track the
status of the investigations (generally on a monthly basis, but sometimes more or less
frequently depending on the number of outstanding cases). DOJ was also informed that
IA and IPR staff were cognizant of not reaching out to these outside agencies too frequently
in order to avoid the appearance of interfering inappropriately with a criminal investigation
of a PPB member, when such investigation was referred to the external agency to avoid any
potential conflicts of interest or the appearance of impropriety.
Accordingly, it is incorrect to say that “PPB reported being mere passive receivers of
information” or that PPB does not “track the progress of criminal investigations” or does
not already have “a tracking practice” in place, as these statements directly contradict the
information provided to DOJ at the February 1st meeting.



B.

An additional response from PPB follows: PPB and IPR share a single database, AIM, that
tracks every individual stage that a case goes through. This includes stages where the case
is being tolled due to a criminal investigation being conducted by an outside agency. The
individual IA cases are reviewed weekly by IA and again by IA and IPR together. In these
IA cases, the City has no control over the timeliness of any outside agency’s investigation,
and we avoid even the appearance that the Bureau is trying to influence a criminal
investigation conducted by another agency on a Bureau member. For this reason, PPB uses
the individual assigned IA investigator (as opposed to command staff or the Chief’s office)
as the liaison with the outside agencies, and they are required to regularly check in with the
agencies to ask about their progress. Every case has an assigned investigator; therefore,
every case has a specific liaison who regularly communicates with the outside agency.
On Scene Public Safety Statements and Interviews

124. Within 90 days of the Effective Date, the City and PPB shall review its protocols for compelled
statements to PSD and revise as appropriate so that it complies with applicable law and current
professional standards, pursuant to Garrity v. New Jersey, 385 U.S. 493 (1967). The City will submit the
revised protocol to DOJ for review and approval. Within 45 days of obtaining DOJ’s approval, PPB
shall ensure that all officers are advised on the revised protocol.
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Auditor interview, August 17, 2016. Though this may have been innocuous in this
case, generally the sharing of videos between officers may serve to subvert the
effectiveness of the CROs.
ECF 124-1, DOJ 2nd Periodic Compliance Assessment Report, at 102–03.
Factual Inaccuracy
“For example, on December 24, 2021 [sic], a PPB member used deadly force when a stolen
pickup truck rammed the officer (2020-B-0066). The file provided for that event showed
repetition of a prior issue that undercut the CROs. On the night of the incident, PPB
compromised the CRO requirement by emailing “AllPPBUsers” a video of the interaction,
while the scene was still active.”


The incident referenced in this paragraph occurred on December 24, 2020, not December 24,
2021, as set forth above.



The following is a timeline delineating critical moments in the incident:
2108 – Shots fired
2109 – Officer X arrived at the shooting scene and began looking for witnesses. They found
a citizen who had taken a phone video of the incident as it was taking place.
2119 – Officer X took pictures of the witness’s phone screen and sent out two photographs
(not video, as stated above) to “AllPPBUsers” to help locate the suspect who had fled the
scene after seriously injuring a police officer by ramming his truck into the officer, ultimately
and causing other very serious injuries.
2218 – The suspect, who was driving a stolen truck, was located and apprehended.
0037 - 0100 – CROs were issued to the involved member (who was in the
for
serious injuries) and the two witness members.

undergoing



Notably, DOJ was aware that the “AllPPBUsers” email referenced above only contained
photographs as attachments (not a video as now alleged here), since DOJ was present at the
OIS briefing on 12/26/2020 where this email, and the circumstances surrounding the OIS,
were discussed.



This real-time dissemination of two still photographs for the purpose of locating a suspect
who had not only fled the scene after seriously injuring a police officer, but who was also
driving recklessly and dangerously, in no way “undercut” the CRO or “compromised the CRO
requirement” as inexplicably alleged in DOJ’s critique. The suspect posed a public safety
threat, and the police needed to apprehend him quickly – to do so, they needed to be able to
identify him and his truck.
The purpose of ¶ 125 is to protect the integrity of a lethal force investigation: “Separation of
all witness and involved officers to lethal force events is necessary in order to safeguard the
integrity of the investigation of that event . . . prohibiting direct or indirect communications
between those officers regarding the facts of the event” -- ¶ 125 is, thus, surely not intended
to circumvent the timely apprehension of a public safety threat fleeing a crime scene after
causing serious injury.
This is likely why COCL found the City in substantial compliance with ¶125.
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“PPB did not properly implement the requirements of Directive 1010.10 in multiple cases this
reporting period . . . [T]wo of ten officer-involved-shooting events that occurred during this
compliance period did not comply with this paragraph.” (emphasis added)


This is incorrect. ¶ 126 does not apply to involved officers, only witness officers (Cf. ¶ 127,
which refers specifically to “involved officers”; and ¶ 125 which refers separately to both
“witness and involved officers”). Here, DOJ critiques the lack of an on-scene interview of a
witness officer in 2021-B-0026 (subject to ¶ 126), and a separate incident where an involved
officer was not interviewed, 2020-B-0066, discussed supra (¶ 126 does not apply). Because ¶
126 does not apply to the latter incident, that incident should not be the basis for DOJ’s
finding of non-compliance or partial compliance. Assuming arguendo that ¶ 126 did apply,
there would still be an insufficient basis for a finding of non-compliance due to the member’s
incapacitation, as discussed above.

Therefore, there is one alleged incident of non-compliance, 2021-B-0026, which is discussed further
below.
First, on July 20, 2021, a PPB member used lethal-level force in shooting a subject who was in a
convenience store (Case 21-199178). The store clerk had called 911 when the subject ate food
without paying and sat down on the floor refusing to leave. Two PPB officers responded. The
subject broke a wine bottle on the floor. Armed with the neck of the bottle, the subject approached
the officers. One officer shot their firearm. The other twice deployed a Taser. The witness officer
(who deployed the Taser but did not fire his gun) refused to provide a witness statement at the scene,
citing through their attorney the stress of the incident and off-duty stresses. The witness officer also
should have completed the FDCR for the Taser use before the end of shift.
We asked the City to explain the lack of a timely statement from the witness officer. The City excused
the witness officer by reading the approved directive to allow discretion to the agency in directing
the witness officer to provide a statement. Specifically, the City cited Directive 1010.10 – Use of
Force:
2.1.2.4. Witness member(s) shall also be subject to on-scene interviews to discuss the
incident with detectives. They shall provide a full and candid account of the use of
force event.
The City interprets “subject to” as optional not mandatory. We disagree with that reading, but take
the City’s interpretation at face value. We are more troubled, however, by two items in the City’s
response. One, the City described in its response a discussion between PPB members at the scene
regarding this issue and the witness officer’s interview. However, the City’s response omits from this
description that the IPR Director was at the scene and objected to forgoing the witness officer
interview. Two, the detective’s report from the night of the shooting records that the witness officer
refused through his attorney to submit to an interview, but also records that the witness officer
nonetheless agreed to “a brief walkthrough.” It is unclear how one can be incapacitated for an
interview, but not incapacitated to conduct a walkthrough. We cannot know the extent of the
discussion on the walkthrough, however, because the detective’s report ends at this agreement and
does not report any content of the walkthrough.
DOJ appears to be referring Case No. 2021-B-0026 here, which has already been discussed
several times throughout. The following is some additional, and important, context lacking
in DOJ’s description of the incident:
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case regarding the officer’s recovery. Additionally, the officer was on protected leave during
, including the date of the interview and for months thereafter, further
limiting the Bureau’s ability to contact
for an interview. Indeed, the fact that the interview
took place a mere 7 weeks after the officer sustained these “horrific” and serious injuries –
hardly “an extensive period of time” as DOJ alleges – is laudable.
“However, the documentation provided to us failed to identify the justification for the length
of the delay in the interview.”
o This is also incorrect. The PRB took place on March 16, 2022. DOJ is always provided
PRB files well in advance on the PRB. The transcript of the officer’s interview was in the
PRB file that DOJ received. As such, DOJ was aware of the reasons for the delay in
interviewing the injured officer.
Regarding DOJ’s repeated assertions that the City failed to disclose a letter from the officer’s
attorney, the City notes that the letter was hyperlinked in the PRB file that was produced to
DOJ in advance of the PRB. To the extent that the hyperlink was not functional, the City
notes that, had DOJ inquired, the City would have explained that the same letter was attached
as Exhibit 7 to the PRB File. Additionally, the letter had nothing to do with the officer’s
incapacitation but was from the Multnomah County District Attorney’s Office regarding the
grand jury proceeding. If DOJ is unable to locate the letter in the PRB file, the City would be
happy to provide another copy.

127. In agreement and collaboration with the Multnomah County District Attorney, PPB shall request
that involved officers in lethal force and in-custody death events provide a voluntary, on-scene
walk-through and interview, unless the officer is incapacitated.
Status

Substantial Compliance

The City remains in substantial compliance with Paragraph 127.
We continue to agree with the Compliance Officer that PPB is adhering to the requirements of this
paragraph on-scene at lethal force and in-custody death events. ECF 291-1, COCL Q4 2021 Report,
at 115. For example, in case 2021-B-0019 concerning the May 22, 2021 officer-involved shooting,
on-scene detectives asked the involved officer for an on-scene briefing and an interview. The
involved officer declined. See also 2020-B-0066 (same).

C.



The City notes that, as discussed extensively above, the involved member in 2020-B-0066,
which DOJ cites again, was
serious injuries and
was, thus, in no position to “provide a voluntary, on-scene walk-through and interview.”



Moreover, Directive 1010.10, section 2.1.1.4, provides as follows: “The involved member(s)
may elect to provide a voluntary statement and on-scene walk-through to the investigating
Homicide Detective. An involved member(s) has the right to decline a request by Homicide
Detectives to provide a voluntary detailed account of the incident and on-scene walkthrough.”
Conduct of IA Investigations

128. Currently, both IPR and PPB’s PSD have authority to conduct administrative investigations,
provided that IPR interview of PPB Officers must only be conducted jointly with IA. Within 120
days of the Effective Date, the City will develop and implement a plan to reduce time and effort

109

Periodic Compliance Assessment Report, at 3 (citing Dir. 310.20 – Discrimination, Harassment,
and
Retaliation
Prohibited,
effective
May
15,
2020,
available
at
www.portlandoregon.gov/police/article/760883).
The Compliance Officer found no allegations of retaliation and has not reported on the City’s
compliance with this paragraph since January 10, 2021. However, the CRC considered an appeal
that included a retaliation claim, indicating continued enforcement of the directive. ECF 238-1,
COCL Q4 2020 Report, at 10, 52. We also assessed an investigation of a retaliation allegation and
found it sufficient to demonstrate PPB’s implementation of the policy.
131. The City and PPB shall retain Police Review Board procedures currently utilized for purposes of
investigation and making recommended findings on administrative complaints, except as outlined
below:
a. Currently, seven voting members of the PRB review use of force incidents, including two
citizen members. When PRB reviews uses of force case, one of the two citizen member slots
shall be drawn from the Citizen Review Committee members.
b. The CRC slot on the PRB in use of force cases will rotate among the CRC membership so
that different CRC members participate on the PRB. Within 60 days of the Effective Date, the
Auditor shall develop a membership rotation protocol.
c. All members participating in the PRB must maintain confidentiality and be able to make
thoughtful, unbiased, objective recommendations to the Chief of Police and Police
Commissioner that are based on facts, consistent with PRB city code provisions and “just cause”
requirements set forth in Portland City Charter, City rules, and labor agreements.
d. Cases in which the member elects, with the concurrence of the Chief and the Police
Commissioner, to accept the investigative findings and recommended discipline. This option will
only be available to a member following implementation of code language which shall require at
a minimum a full investigation of the alleged misconduct, issuance of the investigative findings,
and concurrence with the findings by the Independent Police Review, the Professional Standards
Division and the member’s Branch Chief. The scope of cases eligible for stipulated discipline
shall be identified in the authorizing code, and cases involving alleged used of excessive force,
cases involving alleged discrimination, disparate treatment or retaliation, reviews of officer
involved shootings and in-custody deaths, and cases in which the Chief or the Police
Commissioner does not agree to accept the member’s proposed stipulation to findings and
recommended discipline shall not be eligible for stipulated findings and recommended discipline.
e. All community members and CRC members must meet the following qualifications to
participate on the PRB:
i. Pass a background check performed by the Bureau.
ii. Participate in Bureau training to become familiar with police training and policies, including
the PRB process.
iii. Sign a confidentiality agreement.
iv. Participate in ride-alongs to maintain sufficient knowledge of police patrol procedures.
f. Current city code provides that the City Auditor and the Chief have authority to recommend
to City Council the removal of citizen members from the PRB pool. Likewise, the City Auditor
or Chief shall have authority to recommend to City Council removal of a CRC member from
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This CRC appeal concerned allegations arising from the August 17, 2019 arrest of an individual
during PPB’s response to a crowd control event. We reviewed the underlying file, including aerial
and street-level video, which showed a large crowd that included protestors who attacked a
construction worker and an audio report of a protestor attacking a driver with an aerosol restraint.
Most of the videos do not show the interaction at issue in the specific timeframe of the allegation.
But one television news video showed the arrest and cuffing.
In a writing from PPB to IPR dated July 13, 2021, PPB accepted CRC’s recommendations for Officer
B regarding allegation five, inappropriate use of force under Directive 1010.00 (changing the finding
from unfounded to not sustained with a debriefing), and allegation seven, inaccurate reporting under
Directive 900.00 (changing from unfounded to a sustained finding). PPB also accepted CRC’s
recommendation for Officer C regarding allegation six, inappropriate use of force under Directive
1010.00 (from unfounded to not sustained with a debrief). Likewise, PPB accepted CRC’s
recommendation for Officer A regarding allegation four, inappropriate use of force under Directive
1010.00 (from unfounded to not sustained with a debrief). Our review of the Chief’s reasoning in
changing the administrative finding regarding an officer’s reporting obligations from unfounded to
sustained showed strong reasoning and sound judgement. The Chief cited specific facts in the
investigative record that supported the ultimate finding.
On one hand, this case file shows the success of the CRC process. CRC reviewed the case file and
relied on credible news video to find that the administrative investigation outcome for allegation
seven was unreasonable because it was not supported by the evidence. On the other hand, the appeal
showed gaps in the underlying administrative investigation. IPR and PPB had this news video on
April 13, 2020, but did not use it to inform findings prior to the CRC review. See Email from M.
Rinta to C. Kestell, April 13, 2020 (linking to kptv.com video). The attorney for the complainant
reshared the same video on July 1, 2020, with a description of the interaction. See Email from M.
Rinta to C. Kestell, July 1, 2020 (linking to the same kptv.com video). The chronological list from
the IPR investigator does not list the email from the complainant’s attorney on April 13, “(No
response received as of case submission),” and reports not using the evidence offered by the attorney
on July 1: “Email rec’d from attorney Rinta with some links to evidence (none used in amended
report).” See Chronological Record UPR 2020-C-0043 (emphasis added).
Factual Inaccuracies
There are a number of factual inaccuracies in the above recitation of events. IPR’s response
follows:


The case file for 2020-C-0043 contained the news video referenced above, and the video was
used to inform findings prior to the CRC review. The April 13, 2020, email from
complainant’s attorney with the video link was not received contemporaneously because the
email was filtered out by the City’s spam filter. The original investigation report was
submitted in June 2020 but, while it was under review, complainant’s attorney contacted the
IPR investigator by email to schedule an interview, forwarding the original email from
4/13/20 with the video link. The case was pulled back from review and re-assigned to the
IPR investigator, who reviewed the video and interviewed the complainant. The investigator
wrote an amended report incorporating the new material, including the video, and
resubmitted it for review. The amended report was the version reviewed by the RU manager
during the findings review.



Additionally, IPR respectfully requests that DOJ refrain from using individual staff names
when there are concerns about a specific IPR investigation. While the names were used only
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Discipline Guide, they shall provide a verbal explanation. The Facilitator shall
document the reasoning in the memorandum to the Chief.”


Notably, COCL found the City in Substantial Compliance with ¶ 137.

To the City’s credit, the City provided us informal notice that it was negotiating with PPA to replace
the existing discipline guide a Corrective Action Guide (CAG). This Agreement requires that the
City provide DOJ notice “if any term of this Agreement becomes subject to collective bargaining,”
and “keep DOJ apprised of the status of the resulting negotiations.” Paragraph 186. On February
22, 2022, we conditionally approved the negotiated CAG on the following terms:
[W]e now conditionally approve the CAG, subject to the City timely revising Directive
338.00 to include, among other things: (a) an acknowledgement of the binding nature
of the CAG on the positions of the City or the PPA in any arbitration, and (b) consistent
criteria to guide when Education Based Alternatives could be applied, including a
workable expectation of what those alternatives may be. Any such revision to Directive
338.00 is subject to the process set forth in Paragraph 166 and the public comment
process that PPB utilizes for all revised directives. This public comment process should
include the ability for the Portland Committee on Community-Engaged Policing and
any other advisory groups to provide feedback on the directive.
Additionally, to meet the requirements of Agreement Paragraph 137, the City must
implement the CAG with fidelity to its representations to us and the other requirements
of the Agreement. To be clear, merely having a policy on the books does not amount
to substantial compliance. Rather, the Agreement requires implementation, meaning
“verified performance of that policy or procedure in actual practice.” Agreement Par.
33.
To re-achieve substantial compliance the City must implement the applicable discipline guide with
fidelity to its requirements.

F.



The City provided notice to DOJ of its intent to bargain a new guide and regularly sought
input on any concerns from DOJ and provided updates to DOJ. Indeed, the Corrective
Action Guide was negotiated with a footnote stating that it was subject to DOJ
approval. Once it was tentatively agreed upon by the Parties in bargaining, the Corrective
Action Guide, which includes the guide and a detailed narrative, was sent to DOJ for final
approval.



The City believes the new Corrective Action Guide will better meet its needs for
accountability, clarity, and consistency, as well as its interest in greater trust between the
community and PPB members and between management and members.
Communication with Complainant and Transparency

138. Within 180 days of the Effective Date, the City shall enhance its existing website to ensure that
a complainant can file and track his or her own complaint of officer misconduct.
139. Within 120 days of the Effective Date, the City shall review its protocols to ensure that the City
shares with complainants requested documentation about his or her own complaint to the extent
permitted by law.
140. The City shall ensure that IPR provides each complainant a tracking number upon receipt of
the complaint, informs each complainant of the complaint classification, assignment (precinct or IA)
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Videos, available at www.youtube.com/watch?v=kxRoNrHX3YQ, and to help the City reimagine
Core Patrol Services, see PCCEP Library, available at www.portland.gov/pccep/library/cps.
For three years, the City ensured that the PCCEP had sufficient staff and volunteer community
members to operate consistently as required by this Agreement. However, since the fall of 2021,
the PCCEP lost two staff members and six volunteer Committee members. Beginning in
November 2021, the City has not ensured the PCCEP has sufficient members to perform the
functions outlined in this Agreement and the Amended PCCEP Plan, as required by Paragraphs
143 and 151. Since December 2021, the City has not ensured the PCCEP has adequate staff
support, as required by Paragraph 144. As of April 2022, the City still had not appointed any
replacement members or hired staff to fill vacancies.
The City is aware of the deficiencies and is working to resolve them. New personnel within the
Mayor’s Office and City Attorney’s Office have developed a plan to appoint new PCCEP members,
hire staff support, and revise the Amended PCCEP Plan. We will monitor the City’s
implementation of this plan to ensure the City returns to substantial compliance with its PCCEPrelated obligations.
The City appreciates DOJ’s recognition that the City is working hard to executive a multi-faceted
plan to ensure PCCEP returns to full membership, staffing and capacity to perform its mission
under the Settlement Agreement and for the community:


Two new members (one a youth) joined PCCEP in June, bringing membership to eight,
and three more appointees will be before Council for appointment in early August. A third
round of appointments will return PCCEP to its full membership of 13 in September.



Support for PCCEP has transitioned to the Community Safety Division, which continues
to provide administrative support, and a new program manager dedicated to PCCEP
started July 18, 2022.



PCCEP reviewed an updated PCCEP Plan put forward by the Mayor’s Office late this
spring. The City then consulted with the Albina Ministerial Alliance Coalition for Justice
and Police Reform, the Mental Health Alliance, and the Portland Police Association and
further revised the proposed PCCEP Plan. That Plan has been submitted for review and
approval by DOJ.



Upon DOJ approval of the Plan, the City intends to forward the PCCEP Plan and
codification for PCCEP to the City Council for approval.

The City values the ongoing advice and guidance that DOJ has provided as the City works through
the challenges identified in Paragraphs 141, 143, 144, and 151. The DOJ’s compliance concerns are
valid, and the City appreciates that DOJ raised those issues with the City proactively months ago.
That early communication led to the regular consultation and problem-solving that has
characterized the relationship since.
142. The PCCEP shall be authorized to: (a) solicit information from the community and the PPB
about PPB’s performance, particularly with regard to constitutional policing; (b) make
recommendations to the Chief, Police Commissioner, the Director of the Office of Equity and Human
Rights, and community and, during the effective period of this Agreement, to the DOJ; (c) advise the
Chief and the Police Commissioner on strategies to improve community relations; (d) contribute to
the development and implementation of a PPB Community Engagement Plan; and (e) receive public
comments and concerns. The composition, selection/replacement process and specific duties of the
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